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MEMORANDUM BY MURRAY, J.: FILED MAY 29, 2020 

Terrence R. Fick, Jr. (Appellant) appeals from the order granting 

summary judgment in favor of Appellee Barry Barbon (Barbon) and dismissing 

Appellant’s complaint.  We affirm. 

 The trial court detailed the facts and procedural history as follows: 

FACTS 

 
On July 3, 2018, [Appellant] filed a personal injury action 

against [Barbon] for an accident that occurred on July 5, 2016.  
[Barbon] owns the vehicle that struck [Appellant]’s vehicle.  

[Appellant] did not sue the driver of the vehicle, Dean Reist 
[(Reist)].  [Barbon] was personally served on July 17, 2018, after 

the two-year statute of limitations had expired on July 5, 2018.  
[Barbon] filed an [a]nswer on July 23, 2018, denying that he was 

the operator of the vehicle at the time of the accident.  On July 
30, 2018, [Barbon]’s counsel informed [Appellant]’s counsel that 

[Reist], [Barbon]’s grandson, was operating the vehicle on the 
date of the accident. 

 

____________________________________________ 

* Retired Senior Judge assigned to the Superior Court. 
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On August 1, 2018, [Appellant] filed a [m]otion for [l]eave to 
[f]ile [an] [a]mended [c]omplaint to name [Reist] as the 

defendant.  [Appellant] alleged that on August 2, 2017, his 
attorney spoke to the bodily injury liability adjuster for Nationwide 

Insurance Company of America (Nationwide), [Barbon]’s 
insurance carrier, to inquire about [Barbon]’s correct address for 

service of original process.  [Appellant] further alleged that 
pursuant to DeRugeriis v. Brenner, 348 A.2d 139 (Pa. Super. 

1975), where the named defendant or its insurer actively conceals 
the identity of the responsible party until after the statute of 

limitations expires, the limitations period is deemed tolled.  
[Appellant] contended that [Barbon] and Nationwide actively 

concealed the identity of [Reist] by not disclosing [Reist]’s identity 
when [Appellant]’s counsel asked for the proper address to serve 

[Barbon]. 

 
The parties engaged in discovery before [the trial] court heard 

argument on the issue. 
 

* * * 
 

Procedural History 
 

After argument, by [o]rder dated January 3, 2019, [the trial] 
court denied [Appellant]’s [m]otion for [l]eave to [f]ile [an] 

[a]mended [c]omplaint.  On March 22, 2019, [Appellant] filed a 
second [m]otion for [l]eave to [f]ile [an] [a]mended [c]omplaint 

to name [Reist] as a party defendant.  [Appellant] contended that 
Pa.R.C.P. 1033(b) applied to the instant case.  After argument, 

[the trial] court denied [Appellant]’s second motion. 

 
On September 6, 2019, [Barbon] filed a [m]otion for 

[s]ummary [j]udgment, contending that [Appellant]’s claims must 
be dismissed as a matter of law.  Following argument, [the trial] 

court granted this motion.  [Appellant] filed a timely appeal. 
 

Trial Court Opinion, 2/14/20, at 1-3. 

 The trial court and Appellant have complied with Pennsylvania Rule of 

Appellate Procedure 1925.  On appeal, Appellant presents the following issues 

for review: 
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1. Whether the Honorable [t]rial [c]ourt erred and abused its 
discretion in denying [Appellant]’s [s]econd [m]otion for [l]eave 

to file an [a]mended [c]omplaint where:  (1) Reist received notice 
of the instant litigation within 90 days of the running of the statute 

of limitations; (2) Reist knew or should have known that he would 
be named as a party defendant; and (3) Reist will not be 

prejudiced in maintaining a defense on the merits. 
 

2. Whether the Honorable [t]rial [c]ourt erred and abused its 
discretion in denying [Appellant]’s [f]irst [m]otion for [l]eave to 

file an [a]mended [c]omplaint where [Barbon] and his agents 
actively misled [Appellant]’s undersigned counsel as to the 

identity of the driver in the motor vehicle accident at issue where 
[Barbon]’s agents knew the true identity of the driver of Barbon’s 

vehicle on July 5, 2016 and knew or should have known that the 

driver of Barbon’s vehicle would be at issue, and still did not 
disclose the identity of the driver to [Appellant]’s counsel until 

after the [s]tatute of [l]imitation had run. 
 

3. Whether the Honorable [t]rial [c]ourt erred and abused its 
discretion in granting [Appellant]’s [m]otion for [s]ummary 

[j]udgment where, had the [c]ourt granted either of [Appellant]’s 
prior [m]otions for [l]eave to [f]ile [an] [a]mended [c]omplaint, 

genuine issues of material fact would exist regarding negligence 
and causation, requiring submission of the case to the jury as 

finder of fact. 
 

Appellant’s Brief at 7-8. 

 Appellant’s first two issues challenge the trial court’s denial of his two 

requests to file an amended complaint.  “The decision of the trial court to deny 

a motion to amend a complaint is within the sound discretion of the trial court, 

and the trial court’s determination will not be disturbed absent an abuse of 

that discretion.”  TCPF Ltd. P’ship v. Skatell, 976 A.2d 571, 574 (Pa. Super. 

2009) (citations omitted).  “An abuse of discretion exists when the trial court 

has rendered a judgment that is manifestly unreasonable, arbitrary, or 

capricious, has failed to apply the law, or was motivated by partiality, 
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prejudice, bias, or ill will.”  Guntrum v. Citicorp Tr. Bank, 196 A.3d 643, 

646 (Pa. Super. 2018). 

 In his first issue, Appellant challenges the trial court’s denial of his 

second request to file an amended complaint.  In support, Appellant asserts 

that the trial court failed to properly apply the amendment to Pennsylvania 

Rule of Civil Procedure 1033, the rule that governs amendments to pleadings.  

Effective April 1, 2017, our Supreme Court amended Rule 1033 to add the 

following language as Subsection (b): 

(b) An amendment correcting the name of a party against whom 

a claim has been asserted in the original pleading relates back to 
the date of the commencement of the action if, within 90 days 

after the period provided by law for commencing the action, the 
party received notice of the institution of the action such that it 

will not be prejudiced in maintaining a defense on the merits and 
the party knew or should have known that the action would have 

been brought against the party but for a mistake concerning the 
identity of the proper party. 

 
Pa.R.C.P. 1033(b). 

Appellant argues that the trial court should have permitted him under 

the framework adopted in Rule 1033(b) to file an amended complaint to add 

Reist as a party.  Appellant contends that the provisions of Subsection (b) 

permitted him to add Reist as a party “relating back” to the commencement 
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of the action (July 3, 2018), and importantly, before the expiration of the two-

year statute of limitations.1  Appellant argues: 

[Reist] knew or should have known that he would be named as a 
party in the instant litigation [because] he was made aware that 

the [c]omplaint concerned the motor vehicle accident in which he 
rear-ended [Appellant]’s vehicle in the same month in which 

Barbon was served with the [c]omplaint.  Further, Reist will not 
be prejudiced by presenting a defense on the merits as he has 

already done so. 
 
Appellant’s Brief at 15. 

We first recognize that “the interpretation and application of a 

Pennsylvania Rule of Civil Procedure presents a question of law.”  Boatin v. 

Miller, 955 A.2d 424, 427 (Pa. Super. 2008) (citation omitted).  Thus, “our 

standard of review is de novo, and our scope of review is plenary.”  Id. 

Pennsylvania Rule of Civil Procedure 127 sets forth the guidelines for 

interpreting other rules of civil procedure.  See Pa.R.C.P. 127.  It states: 

Rule 127. Construction of Rules.  Intent of Supreme Court Controls 

 
(a) The object of all interpretation and construction of rules is to 

ascertain and effectuate the intention of the Supreme Court. 

 
(b) Every rule shall be construed, if possible, to give effect to all 

its provisions.  When the words of a rule are clear and free from 
all ambiguity, the letter of it is not to be disregarded under the 

pretext of pursuing its spirit. 
 

____________________________________________ 

1  “The following actions and proceedings must be commenced within two 

years: . . . Any other action or proceeding to recover damages for injury to 
person or property which is founded on negligent, intentional, or otherwise 

tortious conduct[.]”  42 Pa.C.S.A. § 5524(7); see also Meadows v. 
Goodman, 993 A.2d 912, 915 (Pa. Super. 2010) (“The statute of limitations 

for a personal injury claim is two years.”). 
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