
COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY THIRD JUDICIAL DISTRICT

COMMONWEALTH OF PENNSYLVANIA

MARILYN BAUGHMAN and
RICHARD BAUGHMAN, her husband,

No. 6624 CV 2019

Plaintiffs,

vs.

HERSHEY ENTERTAINMENT &
RESORT COMPANY and/or
HERSHEY PARK ARENA and/or
HERSHEY PARK,

Defendants.

OPINION

Defendant Hershey Entertainment & Resorts Company (“Hershey”) has filed

preliminary objections to Plaintiffs Marilyn and Richard Baughman’s amended complaint

seeking damages for a slip and fall injury that occurred on August 28, 2017 at Hershey

Park Stadium, Dauphin County, Pennsylvania. The Baughmans filed their amended

complaint on December 11, 2019. Hershey filed preliminary objections to the amended

complaint, objecting to venue in Monroe County pursuant to Pa.R.C.P. 1028(a)(1) and

Pa.R.C.P. 2179(a). The parties filed briefs, and the Baughmans sought leave to take

discovery on disputed issues of fact. On February 25,2020, the court granted Baughmans

motion for leave to take discovery. The parties engaged in discovery and then filed

supplemental briefs.
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DISCUSSION

In Pennsylvania, a party is permitted to object to any pleading by preliminary

objection. Pa.R.C.P. 1028. Preliminary objections may be filed to challenge

venue. Pa.R.C.P, 1028(1).

improper

A preliminary objection will be sustained when “it is clear and free from doubt from

all of the facts pleaded that the pleader will be unable to prove facts legally sufficient to

establish [a] right to relief.” Little-Stepp v. Cancilla, 896 A.2d 647, 650 (Pa.Super. 2006).

Any doubts regarding preliminary objections should be resolved against the objecting

party. Goodheari v. Thornburgh, 522 A.2d 125 (Pa.CmwIth. 1987). When ruling on

preliminary objections, a court accepts as true all well-pleaded facts and inferences

reasonably deducible from those facts. See Erie Cty. League of Women Voters V. Dep’t

of Environmental Resources, 525 A.2d 1290, 1291 (Pa.CmwIth. 1987). However, the

court need not consider conclusions of law,

Sexton V. PNC Bank, 792 A.2d 602, 604 (Pa.Super. 2008).

/. Proper venue for suit against a corporation

A plaintiffs choice of forum is given great weight and a defendant has the burden

in asserting a challenge to the plaintiffs choice of venue. Shears v. Rigley, 424 Pa.Super.

559, 564, 623 A.2d 821,824 (1993). Defendant argues that Monroe County

venue for this action against Hershey. Under Pa.R.C.P 2179(a)

corporate defendant is only proper in:

(1) the county where its registered office or principal place of business is located'
(2) a county where it regularly conducts business;
(3) the county where the cause of action

opinions, or argumentative allegations

IS an improper

venue against a

arose;
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(4) a county where a transaction or occurrence took place out of which the cause
of action arose, or

(5) a county where the property or a part of the property which is the subject matter
of the action is located provided that equitable relief is sought with respect to
the property.

Plaintiffs argue that venue is proper in Monroe County under provisions (2) and (4)

of Pa.R.C.P. 2179(a). Plaintiffs allege that Hershey regularly conducts business in

Monroe County and that the purchase of the ticket in Monroe County to Hershey Park

Stadium constituted a transaction or occurrence under which the cause of action arose.

The parties have taken depositions on disputed issues of fact.

The Pennsylvania Superior Court has held that “in determining whether a

corporation or partnership regularly conducts business in a county, we employ a quality-

quantity analysis.” Zampana-Barry v. Donaghue, 921 A.2d 500, 503 (Pa. Super. 2007). In

that case, the Superior Court held that:

A business entity must perform acts in a county of sufficient quality and
quantity before venue in that county will be established. Quality of acts will
be found if an entity performs acts in a county that directly further or are
essential to the entity's business objective; incidental acts in the county are
not sufficient to meet the quality aspect of the test. Acts that aid a main
purpose are collateral and incidental while those necessary to an entity's
existence are direct...Quantity of acts means those that are sufficiently
continuous so as to be considered habitual.

Id. at 503-504 (internal citations omitted.)

In applying these principles, I find that, v^/hile Hershey had a sufficient quality of

contacts, it did not have a sufficient quantity of contacts with Monroe County for venue

purposes. In 2019, Monroe County constituted .24% of Defendant’s total sales to

individuals and groups. Plaintiffs’ Supplemental Brief, Exhibit 1 ̂  12. In previous cases

the Superior Court found that venue was proper when defendant's sales in that county
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were 1-2% of total business. Canter v. Am. Honda Motor Corp., 426 Pa. 38, 44, 231 A.2d

140, 143 (1967). However, courts have previously refused to confer venue when sales to

customers in a county ranged from 0.08% to 0.17% of total sales. Ranlett v. Kurt Weiss

Greenhouses, Inc., 2012 WL 6931461 (Pa.Com.PI. Oct. 26, 2012).

Hershey provided its 2019 ticket sales data to the Baughmans in discovery.

Plaintiffs dispute that this data is enough to make a determination as to the quantity ot

contacts with Monroe County. Plaintiffs requested discovery which this court granted

an order issued February 25, 2020. Plaintiffs subsequently served Defendant with

interrogatories seeking five years of sales data. Defendant refused to answer Plaintiffs’

interrogatories, stating that it objected to these questions on the basis that the

interrogatory was overly broad and not reasonably calculated to lead to the discovery of

admissible evidence based upon Zappala v. Brandolini Property Mgmt. Inc., 909 A.2d

1272, 1281 (Pa. 2006) (holding the question of improper venue “is answered by taking a

snapshot of the case at the time it is initiated"). Defendant’s Reply Brief, Exhibit B;

Plaintiffs’ Supplemental Brief, Exhibit 2. If the Baughmans wanted Hershey to provide five

years of data, a motion to compel discovery would have been proper. As the case

currently stands, the evidence Defendant has provided satisfactorily shows a “snapshot”

of the Defendant’s business at the time this case was initiated in 2019.

in

Plaintiffs alternatively argue that this court should ignore the percentage of income

obtained in the county and should instead rely on gross revenue to determine the quantity

of contacts in Monroe County. Plaintiffs cite as support Laab v. Four Star Contracting,

Inc., 30 Pa. D. & C. 5th 138 (Pa.Com.PI. 2013), which found that the defendant had
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sufficient gross revenue to establish venue. However, Lackawanna Court of Common

Pleas did not only consider gross revenue but also considered the proportional amount

of business done in Lackawanna. In total the defendant in that case conducted 37% of its

business in Lackawanna County, an amount far in excess of that considered in other

cases. Laab, 30 Pa. D. & C. 5th 138.

Courts have consistently decided issues of venue based on the proportional

amount of business done in a county. See e.g., Zampana-Barry, 921 A.2d 500 (holding

that three to five percent of gross business venue was sufficient to confer venue);

Monaco, 417 Pa. 135 (holding that five to ten percent of fares in Philadelphia conferred

venue). The percentage of income that Defendant generated from all contacts with the

Monroe County market is minimal. The necessary quantity of acts is not present to render

Monroe County a proper venue based upon the provision in Pa.R.C.P 2179(a)(2).

Plaintiffs bought a ticket to a Hershey Park event through Ticketmaster, a third

party vendor. Plaintiffs argue that this ticket is the source of Ms. Baughman’s status

business visitor on Hershey’s premises, and thus qualifies under Pa.R.C.P. 2179(a)(4)

a transaction from which the cause of action arose. Plaintiffs cite as support Linn v

Employers Reinsurance Corp., 139 A.2d 638 (Pa. 1958), which held that a contract is

made where it is accepted.

Ms. Baughman bought the ticket in Monroe County, and thus the contract may be

considered to have been accepted in this venue. If this were a contract dispute, for

instance if Ms. Baughman wished to receive a refund for her ticket, the contract itself

would be at issue and the place where she bought her ticket would carry more weight.

as a

as
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But this is a tort action. She alleges that she slipped and fell in a bathroom at Hershey

Park Stadium. The occurrence which took place from which the cause of action arose

was her fall, not her purchase of a ticket. A slip and fall injury is too attenuated from the

sale of the ticket for that sale contract to be considered the transaction from which the

cause of action arose.

I  find that venue is not proper in Monroe County under Pa.R.C.P 2179(a)(4).

Defendants motion to transfer venue to Dauphin County where the fall occurred will be

granted.
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COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY THIRD JUDICIAL DISTRICT

COMMONWEALTH OF PENNSYLVANIA

6624 CV 2019No.MARILYN BAUGHMAN and
RICHARD BAUGHMAN, her husband,

Plaintiffs,

vs.

HERSHEY ENTERTAINMENT &
RESORT COMPANY and/or
HERSHEY PARK ARENA and/or
HERSHEY PARK,

Defendants.

ORDER

NOW, this 3rd day of August, 2020, following consideration of Defendants

preliminary objections as to venue, IT IS ORDERED as follows:

1. The venue objection is granted.

2. The Monroe County Prothonotary is directed to transfer this case to the

Prothonotary of Dauphin County, or the party in charge of civil filings for the Dauphin

County Court of Common Pleas.

3. Costs to be paid by the Plaintiffs.

AND
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BY THE COURT- oT3 'i—i
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ARTHUR L. ZULICK/ J.

Richard F. Goldenziel, Esquire
Kevin C. McNamara, Esquire

cc:

ALZ2020-021
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