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WHAT THE PENNSYLVANIA SUPREME COURT 
DID, AND DID NOT DO, IN WALSH

By James M. Beck, Esquire, Reed Smith LLP, Senior Life Sciences Policy Analyst

The Pennsylvania Supreme Court 
recently decided Walsh v. BASF Corp., 
___ A.3d ___, 2020 WL 4135151 (Pa. 
July 21, 2020), reaffirming product 
identification as an essential element 
of product liability.  That is the most 
important takeaway from the Walsh 
set of opinions, so if readers remember 
nothing else from this article, they 
should remember that.

In the decision being appealed from, the 
Superior Court had flipped a seemingly 
routine trial-court Frye exclusion ruling 
in a chemical exposure case to create 
ominous precedent in that aggregate 
expert opinions that “pesticides” in 
general could cause “cancer” in general.

  [T]he scientific literature, in the 
aggregate, supports a causal 
relationship between long-term 
pesticide exposure and leukemia. . . .  
For purposes of Frye, an expert 
need not rely on studies that mirror 
the exact facts under consideration.  
It is sufficient if the synthesis of 
various legitimate studies reasonably 
permits the conclusion reached by 
the expert. . . .  An expert’s opinion 
will satisfy Frye when it is deduced 
from generally accepted scientific 
principles and supported by studies 
or literature, even where the expert 
could not point to one study involving 
parallel circumstances.

Walsh v. BASF Corp., 191 A.3d 838, 
847-48 (Pa. Super. 2018) (no citations 
omitted).  Based on this reasoning, the 
Superior Court vacated not only the trial 
court’s Frye rulings, but also summary 
judgment as to the remaining fourteen 

herbicide manufacturer defendants.  Id. 
at 848.  The Superior Court went so far 
as to deny that, in Pennsylvania, a trial 
judge applying the Frye test for expert 
admissibility had no “gatekeeping” 
function at all with respect to expert 
testimony.  Id. at 844 (“The court viewed 
its role as that of a gatekeeper. . . .  That 
is not the proper role of the trial court in 
a Frye inquiry.”).

With this author representing a 
number of amici curiae – including 
the Pennsylvania Defense Institute −  
defendants in Walsh successfully 
obtained Pennsylvania Supreme Court 
review of three questions:

 (1)  Did the Superior Court majority 
commit reversible error in 
concluding that, when evaluating 
scientific evidence under the 

Frye standard, trial courts are not 
permitted to act as “gatekeepers” 
to ensure the relevance and 
reliability of scientific studies 
offered by experts to support their 
opinions by scrutinizing whether 
those studies actually support 
their opinions?

 (2)  Did the Superior Court majority 
commit reversible error in 
concluding that trial courts may 
not review experts’ opinions 
extrapolating from a broad 
class of products and injuries 
to a specific product and injury, 
thereby eliminating plaintiff’s 
burden to show product-specific 
causation of plaintiff’s specific 
injury?

 (3)  Did the Superior Court majority 
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commit reversible error in 
concluding that the trial court 
erred without explaining how 
it abused its discretion because 
of manifest unreasonableness, 
partiality, prejudice, bias, ill-will 
or such lack of support from the 
evidence or the record so as to be 
clearly erroneous?

Walsh v. BASF Corp., 203 A.3d 976, 
978 (Pa 2020) (table).  Still, with the 
Supreme Court having added four (out 
of its complement of seven) generally 
pro-plaintiff justices since 2016, the 
Pennsylvania Supreme Court is a 
difficult court for defendants.  The 
defense side worry was that the Court 
could inaugurate a new era of industry-
wide toxic tort litigation by accepting the 
sort of product-identification-ignoring 
expert opinions that the Superior Court 
had allowed in Walsh.

In July, the Supreme Court recently 
decided Walsh, and by a 4-3 (or 5-2 
depending on the issue) margin it 
affirmed the Superior Court’s result 
– finding the opinions in question 
admissible under Frye − but the basis of 
the Court’s affirmance was quite narrow, 
and that is a good thing for defendants.  
Indeed, the Court underscored the 
narrowness of its decision by specifically 
ordering that the defendants “should 
be given the opportunity to renew their 
Frye motions for the reasons addressed 
in this Opinion.”  2020 WL 4135151, 
at *1.  All told, Walsh produced four 
opinions:  the majority opinion, for 
four justices (Donohue, Dougherty, 
Wecht, and Mundy, JJ.); a concurrence 

by Justice Wecht, who also joined the 
majority; a concurring and dissenting 
opinion by Justice Baer, who joined the 
majority as to issues one and three; and 
a dissent by Chief Justice Saylor, joined 
by Justice Todd.  Unsurprisingly , the 
opinions tracked the evolution of the 
Court mentioned above.  The three pre-
2016 justices proved more hospitable 
to the defendants’ arguments, while the 
four post-2016 justices all lined up for 
affirmance – of the outcome – reached 
by the Superior Court, if not much of the 
reasoning.

Issue One − Gatekeeping
As to issue one, the court affirmed the 
Superior Court’s result while avoiding 
any clear ruling on the role of trial 
courts as “gatekeepers.”  Walsh held that 
“whether a methodology is generally 
accepted in the relevant scientific 
community is a determination that has 
to be made based on the testimony of 
the scientists in that community, not 
upon any scientific expertise of judges.”  
2020 WL 4135151, at *7.  In Walsh that 
“testimony” consisted of the plaintiff’s 
experts, on one hand, and the defendants’ 
experts on the other.

  [T]he trial court must be guided 
by scientists in the relevant field, 
including the experts retained by 
the parties in the case and any other 
evidence of general acceptance 
presented by the parties.

Id. at *8.

  Conversely, trial courts may not 
question the merits of the expert’s 

scientific theories, techniques or 
conclusions, and it is no part of the 
trial court’s function to assess whether 
it considers those theories, techniques 
and/or conclusions to be accurate or 
reliable based upon the available facts 
and data.

Id.

By itself, the just-quoted language 
sounds pretty adverse from a defense 
perspective – as if an expert can get away 
with any opinion s/he has the chutzpah 
to offer.  But in their context, these 
holdings are not as bad as they sound, as 
long as the party opposing admission of 
the expert in question (usually, but not 
always, the defense side) – and the trial 
judge − do their job.

According to the majority in Walsh, 
their affirmance came about because 
the trial court appeared to come to its 
own conclusions without basing those 
conclusions on the record before it.  
“In so ruling . . . the trial court did so 
unilaterally, without citation to any 
authority or to the voluminous expert 
deposition testimony in the certified 
record.”  Id. at *9.  Frye determinations 
involve “scientific judgment[s] that 
must be guided by the experts, not 
a trial court.”  Id.  The trial judge in 
question, Hon. R. Stanton Wettick, has 
for decades been one of the most widely 
respected common pleas judges in the 
Commonwealth, but he was nearing 
the end of his time on the bench and 
(so found the Walsh majority) “abused 
his discretion by relying solely on his 
own evaluation of the experts’ opinions, 
without making use of the extensive 
record that the parties provided.”  Id. at 
*11.

Specifically, it was an abuse of discretion 
under the Frye test for a trial court to 
reach a “conclusion . . . based solely 
upon its own analysis of the scientific 
studies proffered by [the expert] and 
not on any review of the methodology 
that [the expert] was utilizing.”  Id. at 
*10.  Thus, the Pennsylvania Supreme 
Court’s ruling on issue one amounts to, 
in practice, an admonition to trial courts 
that, to exercise discretion properly, they 
must take care to include the necessary 
record citations for their rulings, and not 
to go beyond the grounds raised by the 
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relevant Frye motion(s):

  The trial court issued no rulings on 
any of [defendant’s] Frye challenges.  
To the contrary . . ., the trial court 
did not even mention the Bradford 
Hill criteria. . . .  By questioning the 
judgment of the [plaintiff’s] experts 
and the reliability of their scientific 
conclusions, rather than focusing 
on whether [plaintiff] satisfied his 
burden of proof that [his experts] 
formed their opinions by application 
of methodologies that are generally 
accepted in the relevant fields of 
study, the trial court abused its 
discretion.  Accordingly, we agree 
with the Superior Court’s decision 
to vacate the trial court’s orders. . . .  
On remand, the [defendants] should 
be afforded the opportunity to renew 
their Frye motions so that the relevant 
issues can be addressed.

Id. at *11.  Thus, the horrible substantive 
rulings on Frye standards that we 
as defense amici feared were not 
forthcoming in Walsh – only a reminder 
that common pleas judges should not act 
like federal courts do in Daubert analysis.  
Cf. Id. at *7 n.6 (contrasting Frye and 
Daubert).  Trial courts that are careful to 
stay within the boundaries (which is the 
discretion point) provided by the parties’ 
motion practice and competing expert 
testimony are likely to be affirmed.  It 
is within a trial court’s discretion to cite 
and find persuasive a defense expert’s 
critique of what a plaintiff’s expert has 
opined, as long as the trial court’s Frye 
opinion references that record, and does 
not appear to consist of the trial court’s 
own scientific analysis.

As for the “gatekeeper” question, the 
majority dodged it.  “Whether we refer 
to the role of the trial court in a Frye 
contest as that of a ‘gatekeeper’ is not 
consequential.  What is of consequence 
is the role that the trial court plays 
during Frye proceedings.”  Walsh, 
2020 WL 4135151, at *8.  Thus, the 
Superior Court’s ruling disapproving of 
the “gatekeeper” concept was neither 
affirmed nor reversed, but shrugged 
off as “inconsequential.”  The majority 
offered nothing more on this point.

The two concurrences, which are required 
to create the majority, however, are more 

friendly to the “gatekeeper” role.  Justice 
Baer concurred specifically” 

  to distance myself respectfully from 
the majority opinion to the extent it 
declines to recognize the trial court as 
“gatekeeper” in Frye challenges. . . .  
[T]he gatekeeping role of the court, 
far from detracting from the jury’s 
function, is in fact essential to it as 
it ensures that what might appear to 
the jury to be science is not in fact 
speculation in disguise.

2020 WL 4135151, at *? (as of this 
writing, Westlaw has no pinpoint 
citations for the three non-majority 
opinions).

Similarly, in his opinion, Justice Wecht, 
noted:

  [T]he gatekeeper terminology is 
a commonplace in both Frye and 
Daubert case law.  Moreover, it is not 
inapt to say that the trial court acts 
as a gatekeeper in determining the 
admissibility of evidence generally.

2020 WL 4135151, at *? n.7 (citations 
and quotation marks omitted).  However, 
he “avoids” that “terminology, because 
at least colloquially it suggests a more 
jealously guarded portal than the Frye 
test calls for.”  Id.

Chief Justice Saylor’s two-justice 
dissent was four-square in favor of 
“gatekeeping”:

  The majority deems it inconsequential 
whether or not this Court should 
denominate trial judges as gatekeepers 
relative to the admission of novel 
scientific evidence in Pennsylvania 
courtrooms.  Personally, however, 
I find this to be the clear purport 
of most of this Court’s decisions 
on the subject. . . .  This Court, like 
most others, has implemented this 
particular gatekeeping responsibility 
in light of the influential nature of 
expert testimony on complex subjects 
and the potential that distortions have 
to mislead laypersons.

2020 WL 4135151, at *? (citations 
omitted).

Adding up these votes, there are four 
(of seven justices of the Court) in favor 
of the trial court’s “gatekeeper” role in 

Pennsylvania Frye determinations, at 
least to some extent.

So the defense did not lose very much on 
Issue One.  As long as defense counsel 
does the kind of competent job that 
was done in Walsh, and provides the 
trial court with an extensive record that 
establishes how the plaintiff’s expert’s 
methodology is fatally deficient, nothing 
much has changed, save how the trial 
court should phrase its Frye-related 
rulings to keep them within the bounds 
of “discretion.”

Issue Two − Extrapolation
The Walsh decision on the extrapolation 
issue was 4-3 allowing it, with Justice 
Baer in full dissent.  But once again this 
result was explicitly limited.  The most 
critical form of “extrapolation” in Walsh 
– why the Superior Court’s decision had 
the defense community concerned about 
an explosion of expansive liability − was 
from generalized causation opinions to 
multiple defendants’ multiple products.  
As to that type of expert overreach, 
which implicated product identification 
in product liability litigation, the Walsh 
majority carefully disassociated itself 
entirely from the Superior Court’s 
reasoning:

  Importantly for present purposes, 
however, our review of the expert 
reports of [plaintiff’s experts] does 
not reflect that either of them used 
extrapolation in the manner now 
complained of by [defendants].  
Specifically, while both experts 
employed the Bradford Hill criteria to 
establish a causal link between cancer 
(or AML) and long-term exposure 
to pesticides, neither expert opined 
that this link wholly constituted 
product-specific causation between 
cancer and long-term exposure to 
the Appellants’ specific pesticide 
products.

2020 WL 4135151, at *12 (emphasis 
added).  Instead, according to the 
majority, “neither expert opined that 
this link wholly constituted product-
specific causation between cancer and 
long-term exposure to the Appellants’ 
specific pesticide products,” one of them 
“expressly refused” to offer any opinions 
about “specific products.”  Id.
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The majority thus declined to follow 
the Superior Court’s rationale, thereby 
defanging the most worrisome part of 
the Superior Court’s opinion – which 
purported to allow a “pesticides cause 
cancer” opinion to extend to each of 
the defendants’ individual products.  
Cf. Walsh, 191 A.3d at 847 (“Although 
the epidemiological studies cited by 
[plaintiff’s] experts did not explore 
whether exposure to one particular 
pesticide product caused [the disease], 
we reject Defendants’ contention that 
such specific studies were required.”).  
Even the more pro-plaintiff members of 
the Pennsylvania Supreme Court were 
unwilling to go that far.

Rather, for Issue Two, Walsh viewed 
the trial court’s opinion as not even 
presenting an issue of product-specific 
extrapolation.  2020 WL 4135151, at 
*12 (“[T]he trial court issued no ruling 
with respect to whether [plaintiff’s 
expert’s] failure to opine on whether 
the [defendants’] specific products may 
cause [the disease] precludes her use as 
an expert on general causation.”).  “As 
a result the Superior Court’s opinion . . . 
did not eliminate the plaintiff’s burden 
to show product-specification.”  Id.  
Critically, Walsh then reaffirmed product 
identification as an essential element of 
product liability:

  Pennsylvania law requires that to 
create a jury question, a plaintiff must 
adduce evidence that exposure to 
defendant’s [product] was sufficient 
. . . to support a jury’s finding that 
defendant’s product was substantially 
causative of the disease.

Id. (quoting in part Rost v. Ford Motor 
Co., 151 A.3d 1032, 1044 (Pa. 2016)).

To the great relief of the defense 
community, the Walsh majority’s nominal 
affirmance thus turned the Superior 
Court’s opinion around.  That opinion, 
according to the majority’s reading, 

“neither blessed the indiscriminate use of 
extrapolation nor . . . may fairly be read 
to hold that establishing a causal link 
between cancer and long-term exposure 
to pesticides is sufficient to support a 
causation decision regarding exposure 
to a defendant’s specific product.”  2020 
WL 4135151, at *13.  What the majority 
did hold was nothing for defense lawyers 
to endorse – “an expert need not rely on 
studies mirroring the exact facts under 
consideration,” id. – but it was not the 
disaster that the Superior Court’s opinion 
might have presaged.

The three dissenters, of course were not 
willing even to go that far.  They rejected 
all of the plaintiff’s experts’ would-be 
extrapolations “as unscientific ipse dixit” 
ungrounded in any actual evidence.

  [B]oth of [plaintiff’s] experts 
inappropriately extrapolated from 
“pesticides” as a product class − 
including numerous pesticides 
that [plaintiff] never used − to 
[defendants’] specific products, with 
no analysis of whether the products 
were chemically, functionally, or 
toxicologically similar.  There is also 
abundant record evidence confirming 
that this form of extrapolation lacks 
general acceptance in the scientific 
community. . . .  [T]he proffer − 
before a jury of laypersons − of expert 
witnesses whose methodologies 
are replete with ungrounded 
extrapolations and other analytical 
gaps, large-scale abstractions, and 
patent circularity goes far beyond any 
reasonable conception of appropriate 
leeway.

Dissenting op, 2020 WL 4135151, at 
*? (citations omitted).  See Concurring 
and dissenting op. at *? (final paragraph) 
(“I join Part II of the Chief Justice’s 
dissent”).

To us, this is the most important aspect 
of Walsh.  The product identification 

requirement came through unscathed, 
perhaps even strengthened, as not a 
single Justice was willing to hold, (as 
the split Superior Court panel in Walsh 
actually did) that an expert can assume, 
from “pesticides cause cancer,” that any 
particular defendant’s product does so.

Issue Three – Abuse of Discretion
Given the Walsh majority’s rulings on the 
first two questions, Issue Three became 
something of an anticlimax.  It is now 
an abuse of discretion, in a Frye context, 
for a trial court “to make its own bald 
judgments about which studies relied 
upon by [an expert] were scientifically 
acceptable, relevant and/or supportive 
of [the expert’s] conclusions.”  2020 WL 
4135151, at *13.  That was enough – “[i]t  
is unnecessary for an appellate court to 
use any ‘magic language’ when ruling 
that a lower court abused its discretion.”  
Id.

So once again, the takeaway for future 
Frye determinations is not to go “bald.”  
When a defendant (or anyone) makes a 
Frye challenge, the moving party must 
make sure to build a record replete with 
its own experts’ reasons why each aspect 
of the other side’s expert opinion is 
unreliable junk science.  From the bench, 
when a trial court finds a Frye challenge 
sustainable, the judge needs to ensure 
that the decision doing so is replete with 
citations to the record that the parties 
have supplied.  Rather than “baldly” 
relying on a judge’ own evaluation of 
the expert testimony – however plainly 
correct that analysis may be – the judge 
needs to base the exclusion of that 
testimony on what the prevailing side’s 
experts have provided.  Ultimately, that 
is all that Walsh actually decided.
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Is Our Biometric Data Protected?
By Robert J. Cosgrove, Esq., Lauren J. Berenbaum, Esq.,* Wade Clark Malcahy, LLP

INTRODUCTION
Back in the old days, that is ten months 
ago, people used to meet in person, 
shake hands and share information.  For 
the foreseeable future, that physical 
world has ended and a new one emerged 
in its place.  In this new world, biometric 
data – including temperature scans and 
the digital sharing of information has 
become the “only” way.  The amount of 
personal identifiable information (“PII”) 
that is now being captured has increased 
as a result.

This biometric data includes an 
individual’s fingerprint, irises and 
retinas, DNA and facial features.  Its 
capture always raised the delicate 
balancing of privacy versus efficiency in 
finalizing financial transactions, solving 
crimes, unlocking cell phones and even 
passing through airport security.  But 
as the capture of data increases and 
some call for biometric tracing through 
smartphones to allow people to move 
around our COVID world, it seems odd 
and backwards that there is no federal 
law regulating the collection and use of 
biometric data.  In fact, is biometric data 
protected at all?  

ADDRESSING PRIVACY 
CONCERNS
The General Data Protection Regulation
On May 25, 2018, the European Union 
(“EU”) implemented the General Data 
Protection Regulation (“GDPR”) that was 
designed to standardize how companies 
and entities process and use personal data. 
EU General Data Protection Regulation 
(GDPR) 2016/679.  Significantly, the 
GDPR is designed to simultaneously 
protect EU citizens from privacy and 
data breaches and provide consistent 
guidelines to companies working with 
PII.  The guiding principles behind 
the GDPR concern transparency, data 
minimization, and accountability.   The 
GDPR’s applicability is far reaching, 
applying to organizations established 
outside of the EU if the organization: 
(1) offers goods or services (including 
online sales) to data subjects in the EU; 
(2) monitors the behavior of data subjects 

in the EU; or (3) provides services to an 
entity described above.  The General 
Data Protection Regulation, 3 Records 
Retention § 68:3.75.

Since its enactment, the Information 
Commissioner’s Office (“ICO”), an 
independent authority of the UK, has 
issued intentions to fine U.S. based 
companies for data breaches, lack of 
transparency into privacy practices and 
lack of valid consent for processing 
personal data.  For instance, on July 9, 
2019, the ICO issued a statement that it 
intended to fine Marriott International, 
Inc. (“Marriott”), which is based in 
Bethesda, Maryland, £99,200,396 
for infringements of the GDPR after 
some 339 million Starwood guest 
records were exposed in a data breach.  
Statement: Intention to fine Marriott 
International, Inc more than £ 99 
million under GDPR for data breach, 
Information Commissioner’s Office 
(July 9, 2019), https://ico.org.uk/about-
the-ico/news-and-events/news-and-
blogs/2019/07/statement-intention-to-
fine-marriott-international-inc-more-
than-99-million-under-gdpr-for-data-
breach/.

U.S. LAW
Unlike the EU, the United States has 
not implemented a comprehensive 
federal law regulating individual privacy 
rights with respect to biometric data.  
Nevertheless, there have been times 
when the Federal government has passed 
legislation addressing privacy in various 
sectors.  By way of example, the Health 
Insurance Portability and Accountability 
Act of 1996 (“HIPAA”) was passed to, 
inter alia, create national standards for 
electronic healthcare transactions and 
provide patients with an opt-in approach 
to whether their information can be 
shared with other organizations and 
individuals. 42 U.S.C. § 1320d-2 (2001).  
In pertinent part, the HIPAA privacy 
rule focuses on authorizations for use 
and disclosure, access and accounting 
of disclosures, de-identification, and 
authorizations for use and disclosure.  
See Id. 

In addition, the Children’s Online Privacy 
Protection Act of 1998 (“COPPA”), inter 
alia, regulates the collection and use of 
children’s information by commercial 
websites and requires website owners 
to adhere to specific notice and choice 
practices.  42 U.S.C. § 6501.  In addition, 
COPPA applies to websites and services 
targeted to children thirteen and younger.  

One year later, in 1999, the Gramm-
Leach-Bliley Act was enacted to control 
the way financial institutions deal with 
the private information of individuals, 
such as requiring these institutions to 
share their information-sharing practices 
with consumers and safeguard sensitive 
data.  15 U.S.C. § 6802.   

But there is no federal biometric 
legislation.  The void has therefore fallen 
to the states to fill and some states, such 
as Illinois, California, Texas, Arizona, 
and Washington, have implemented 
biometric data privacy laws.  Illinois’ 
Biometric Information Privacy Act 
(“BIPA”), California’s Consumer 
Privacy’s Act of 2018 (“CCPA”) and 
Texas’s Capture or Use of Biometric 
Identifier Act (“CUBI”) all therefore 
provide some useful guidance as to what 
to expect in a federal law.

BIPA, CIPA and CUBI
Arguably, the most notable state law 
regulating biometric data is Illinois’ 
Biometric Information Privacy Act 
(“BIPA”), which was enacted in 2008 to 
address the booming biometrics industry. 
740 Ill. Comp. Stat. Ann. 14/99.  Prior to 
BIPA’s enactment, the General Assembly 
of Illinois faced a novel situation, 
as national corporations decided to 
test “new applications of biometric-
facilitated financial transactions, 
including finger-scan technologies at 
grocery stores, gas stations, and school 
cafeterias[,]” in Chicago. 740 Ill. Comp. 
Stat. Ann. 14/5.  Understandably, the 
general public expressed concerns with 
these companies using their biometric 
data in connection with their finances 
and other personal information.  
Accordingly, to mollify the public’s 
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anxieties, Illinois deemed it important 
to regulate, inter alia, the collection, 
use, handling, retention and destruction 
of biometric data.  740 Ill. Comp. Stat. 
Ann.14/5(g).  

BIPA governs “biometric information” 
– which includes, in pertinent part “any 
information, regardless of how it is 
captured, converted, stored, or shared, 
based on an individual’s biometric 
identifier used to identify an individual” 
– and “biometric identifiers” – which 
includes, in pertinent part, “a retina or 
iris scan, fingerprint, voiceprint or scan 
of hand or face geometry.” 740 Ill. Comp. 
Stat. Ann. 14/10.  Pursuant to BIPA, 
private entities, such as individuals, 
corporations, LLCs and associations, are 
prohibited from collecting, capturing, 
purchasing or trading an individual’s 
biometric identifier or information 
unless the entity:

 (1)  informs the individual in writing 
that a biometric identifier or 
information is being collected or 
stored; 

 (2)  discloses the length of term and 
purpose for collecting, storing 
and using the data; and 

 (3)  receives a written release from 
the individual providing that 
he or she agrees to the entity’s 
collection, storage and use of 
his or her biometric identifier or 
information. 

740 Ill. Comp. Stat. Ann. 14/15(b); see 
also Biometric Information Privacy Act, 
Fishman and McKenna, Wiretapping 
and Eavesdropping § 31:30.10.  Further, 
BIPA imposes restrictions on an entity’s 
retention of an individual’s biometric 
identifiers and information and how it 
has to be destroyed after it is no longer 
retained.  BIPA’s focus on appeasing 
consumer concerns by requiring entities 
to establish clear written policies, 
obtain consent before use, and provide 
consumers with proper notice is line 
with the guiding principles of the 
GDPR. 

In 2009, Texas enacted the Texas 
Capture or Use of Biometric Identifier 
Act (“CUBI”) to regulate a private 
entity’s collection and possession of 
biometric identifiers.  Tex. Bus & Com. 

Code Ann. § 503.001.  Like BIPA, under 
CUBI, biometric identifiers include “a 
retina or iris scan, fingerprint, voiceprint, 
or record of hand or face geometry.”   Id.  
In pertinent part, under CUBI, a person 
who possesses a biometric identifier 
for commercial purposes may not sell, 
lease or disclose the biometric identifier 
unless:

 (a)  the individual consents to the 
disclosure for identification 
purposes in the event of the 
individual’s disappearance or 
death;

 (b)  the disclosure completes 
a financial transaction that 
the individual requested or 
authorized;

 (c)  the disclosure is required or 
permitted by a federal statute 
or by a state statute other than 
Chapter 552, Government 
Code; or

 (d)  the disclosure is made by or to 
a law enforcement agency for 
a law enforcement purpose in 
response to a warrant;

Id.  Unlike BIPA, however, CUBI does 
not create a private right of action, 
require written notice or consent, or 
obligate entities to disclose the purpose 
for obtaining the data or how long the 
data will be stored.   Texas: Capture 
or Use of Biometric Identifier Act, 
Fishman and McKenna, Wiretapping 
and Eavesdropping § 31:30.20. 

California Consumers Protection Act 
(“CCPA”), which came into effect 
on January 1, 2020, CCPA applies to, 
inter alia, any for-profit company that 
conducts business in California and 
collects personal information from a 
California resident; and either: (a) has 
annual gross revenue over $25 million; 
(b) annually buys, sells, receives, or 
shares for a commercial purpose the 
personal information of 50,000 or more 
consumers, households, or devices; or 
(c) derives 50% or more of its annual 
revenues from selling consumer’s 
personal information. Civ. Code § 
1798.140(c).

CCPA is significant because it represents 
a major step forward toward expanding 

consumer privacy rights in the United 
States.  Much like the GDPR, CCPA is 
focused on consumer transparency.  For 
example, upon request, a business that 
collects personal information, including 
biometric data, about a consumer 
must disclose: (1) the categories of 
personal information collected about the 
consumer; (2) the categories of sources 
from which personal information is 
collected; (3) the business or commercial 
purposes for collecting or selling the 
personal information; (4) the categories 
of third parties with which the personal 
information is shared or sold; and (5) the 
specific pieces of personal information 
collected about that consumer. Civ. 
Code § 1798.115.  CCPA also requires 
businesses to comply with certain 
requirements, such as posting clear 
consumer privacy rights policies on their 
websites.  Civ. Code § 1798.130(a)(5).

Recent Litigation
BIPA receives great attention because it 
is the first state law to afford aggrieved 
individuals with the ability to commence 
a private right of action sounding in a 
statutory violation. 740 Ill. Comp. Stat. 
Ann. 14/20. Pursuant to Section 20 of 
BIPA, if a private entity negligently, or 
intentionally or recklessly, violates a 
provision of BIPA, then the aggrieved 
individuals are entitled to liquidated 
damages of $1,000 or $5,000, 
respectively, or actual damages, 
whichever is greater.   Regardless of 
whether the private entity negligently 
or recklessly violates BIPA, aggrieved 
individuals may recover “reasonable 
attorneys’ fees and costs, including 
expert witness fees and other litigation 
expenses; and other relief, including an 
injunction, as the State or federal court 
may deem appropriate.” See id. 

On January 25, 2019, the Supreme 
Court of Illinois issued its decision in 
Rosenbach v. Six Flags Entertainment 
Corporation, thereby clarifying the 
elements necessary to bring a case for 
violations of BIPA under Illinois state 
law.  See Rosenbach v. Six Flags Entm’t 
Corp., 129 N.E.3d 1197, 1207 (Ill. 
2019).  Specifically, the Court held, to 
bring a claim under BIPA, a plaintiff 
only needed to establish a violation of 
his or her rights under BIPA – in doing 
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so, the Court rejected the contention 
that a plaintiff needed to establish actual 
damages to warrant a judgment in its 
favor.  See id.  

Although Rosenbach eliminates the need 
to establish actual damages as a matter 
of law – effectively opening the door 
for more civil state cases – the Court’s 
holding does not go as far as easing the 
requirements necessary for plaintiffs 
to bring cases stemming from BIPA in 
federal court.   For example, in Bryant v. 
Compass Grp. USA, Inc., the plaintiff, a 
vending machine customer alleging the 
defendant violated BIPA when it required 
her to provide fingerprint scans prior to 
purchasing items, sought to remand the 
action back to state court following the 
defendant’s removal to federal court.  
See No. 19 C 6622, 2020 WL 433868, 
at *1 (N.D. Ill. Jan. 28, 2020).  In doing 
so, the plaintiff argued the Court lacked 
jurisdiction because the defendant failed 
to establish Article III standing. See id.  

Focusing on the injury-in-fact element, 
the Court determined the plaintiff’s 
allegation that the defendant violated 
a provision of BIPA was insufficient to 
constitute a “concrete and particularized” 
and “actual and imminent, not 
conjectural or hypothetical” injury. See, 
Id. at 2 (citing Lujan v. Defs. of Wildlife, 
504 U.S. 555, 578 (1992)). Significantly, 
the Court held Rosenbach did not elevate 
a statutory violation of BIPA “to the 
status of [a] legally cognizable injur[y].”   
See Bryant, 2020 WL at *3.  (noting 
“a procedural statutory violation may 
constitute an injury-in-fact on its own 
if the legislature has elevated a de facto 
injury that was “previously inadequate 
in law” “to the status of [a] legally 
cognizable injur[y]”).  Accordingly, the 
Court held allegations of procedural 
violations of BIPA absent allegations 
that a defendant invaded a plaintiff’s 
“private affairs and concrete interests”, 
such as through dissemination or 
unlawful disclosure, does not suffice to 
establish Article III standing.  See id.; 
but see Patel v. Facebook, Inc., 932 F.3d 
1264, 1274 (9th Cir. 2019), cert. denied, 
No. 19-706, 2020 WL 283288 (U.S. Jan. 
21, 2020) (holding procedural violation 
of BIPA constituted concrete injury 
because statutory provisions at issue 
were established to protect individual’s 

concrete interests in privacy).  

Potential Defenses 
There is a plethora of class action 
lawsuits asserting violations of BIPA 
pending in courts throughout the United 
States and these cases will likely only 
increase in the post COVID world.  In 
consideration of the growing number of 
lawsuits involving violations of BIPA, it 
is important to recognize that a review 
of recent federal BIPA case law reveals 
some important and potentially relevant 
defenses.  First, as previously discussed, 
any plaintiff commencing litigation 
in federal court must have Article III 
standing – therefore, defendants could 
argue the plaintiff has failed to allege 
anything more than a mere violation of 
BIPA.  See Patel, 932 F.3d at 1274.  

Second, defendants could bring a lack 
of personal jurisdiction defense.  See 
Gullen v. Facebook.com, Inc., No. 15 C 
7681, 2016 WL 245910, at *2 (N.D. Ill. 
Jan. 21, 2016) (holding lack of personal 
jurisdiction since Facebook’s site did not 
target its biometric collection activities at 
Illinois residents and mere accessibility 
of Facebook’s site to Illinois residents 
was insufficient to support specific 
jurisdiction).  

A third potential defense concerns the 
extraterritorial element of BIPA. Under 
Illinois law, to establish a violation 
of BIPA, the plaintiff must show “the 
majority of circumstances relating to 
the alleged violation of” BIPA occurred 
in Illinois.  Monroy v. Shutterfly, Inc., 
No. 16 C 10984, 2017 WL 4099846, at 
*5 (N.D. Ill. Sept. 15, 2017); see also 
Avery v. State Farm Mut. Auto. Ins. Co., 
835 N.E.2d 801, 852 (2005) (“a ‘statute 
is without extraterritorial effect unless 
a clear intent in this respect appears 
from the express provisions of the 
statute”).  While it may be difficult for a 
defendant to assert the extraterritoriality 
defense at an early stage in litigation, 
if a defendant is able to establish the 
facts and circumstances underlying the 
plaintiff’s complaint did not primarily 
and substantially occur in Illinois, then 
judgment may be awarded in its favor.   
See Monroy, 2017 WL 4099846, at *6.

Recent Congressional Bills
On December 3, 2019, the Consumer 

Online Privacy Rights Act was introduced 
to the Senate “[t]o provide consumers 
with foundational data privacy rights, 
create strong oversight mechanisms, 
and establish meaningful enforcement”. 
S. 2968, 116th Congress § 1d (2019).   
In pertinent part, the bill covers “all 
information that identifies, or is linked 
or reasonably linkable to an individual 
or a consumer device, including derived 
data”, such as biometric data.    The 
next month, in January 2020, Florida 
Representative Kathy Castor introduced 
the Protecting the Information of our 
Vulnerable Children and Youth Act, 
H.R. 5703 to the 116th Congress, 
2d Session, to, inter alia, update 
and expand COPPA’s definition of 
“covered information” to include, inter 
alia, biometric and facial recognition 
information and any inferences drawn 
from any of the information collected  “to 
create a profile about a young consumer 
or child reflecting the young consumer’s 
or child’s preferences, characteristics, 
psychological trends, predispositions, 
behavior, attitudes, intelligence, abilities, 
and aptitudes”.  H.R. 5703, 116th Cong. 
§ 2d (2020).  

These are just two bills that have been 
introduced to the 116th Congress that 
directly address biometric data privacy 
protection.  While it does not appear any 
progress has been made to move these 
bills through Congress – and any future 
efforts are likely to be stymied by both 
the focus on COVID and the coming fall 
elections, a survey of these bills reflects 
common themes directed at transparency, 
oversight and accountability.  

CONCLUSION
So, what does this all mean?  Now, more 
than ever, any company that collects, 
or merely engages with, biometric 
data must be cognizant of the various 
laws regulating data collection and 
possession.  As there is not one law in the 
United States codifying an individual’s 
“right to privacy”, the limited state 
privacy laws addressing biometric data 
seem inadequate to the task.  

But, common to these laws and 
regulations is a concern for privacy 
and protection.  With the increased use 
of iris scanners, fingerprint technology 
and facial recognition software (just 
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Close Encounters of the COVID Kind and  
What It Means for Insurance Coverage

By Colleen E. Hayes, Esquire, Wade Clark Mulcahy, LLP

Over the last couple of months, there 
has been no shortage of articles, posts, 
and blogs written about the insurance 
ramifications of the COVID-19 
pandemic.  Insurance coverage has 
become the hot topic everyone wants 
to discuss – something, I assure you, 
that rarely happens.  The question is 
clear: “are my insurance cover losses 
related to COVID-19?”  The answer, 
unfortunately, is much murkier.  This 
article will attempt to clear some of 
that murkiness and offer insight into the 
key issues at play in connection with 
(1) Business Income Coverage and (2) 
Commercial General Liability Coverage 
for COVID-19 related losses.

1.  BUSINESS INCOME 
COVERAGE1

Typically, a policy’s Business Income 
Coverage Part provides coverage, inter 
alia, for the (a) “actual loss of Business 
Income” the insured sustains due to the 
necessary suspension of its operations 

during the period of restoration.  The 
suspension needs to have been caused 
by (b) “a direct physical loss” of or 
damage to property at premises listed 
in a policy’s Declarations.  The loss or 
damage must also be caused by or result 
from a Covered Cause of Loss, and (c) 
no exclusions must apply.  The question 
then becomes: will insureds be able to 
meet their burden2 in connection with 
COVID-19 related losses? 

 a.  Has There Been An “Actual 
Loss”?

A newly emerging wrinkle, with respect 
to Business Income Coverage, is the 
effect of payments under the U.S. 
Small Business Administration’s (SBA) 
Paycheck Protection Program (PPP).3  
Many small (and large) businesses have 
received PPP loans to fund payroll, pay 
mortgage interest, rent, and utilities for 
losses resulting from the COVID-19 
pandemic.  But do these loans have an 
impact on potential Business Income 

Coverage?

As noted above, in order to trigger 
Business Income Coverage, there needs 
to be an “actual loss of business income”.   
Business Income is usually defined as 
Net Income that would have been earned 
or incurred, as well as continuing normal 
operating expenses incurred, including 
payroll.  However, if an insured has 
received a PPP loan to cover some (or 
all) of its normal operating expenses, 
including payroll, for a period of time, 
this raises questions whether the insured 
has suffered an actual loss of Business 
Income and if so, to what extent.  

A recent New York ruling, decided 
on April 9, 2020, in the midst of the 
pandemic, seems to suggest courts may 
be laying the groundwork to prevent 
an insurer from attacking coverage on 
this front.  In Binghamton, the insured 
sought, among other things, coverage 
for business income.4  The insurer 
denied the claim asserting that the 

to name a few), the risks and potential 
liability associated with data breaches 
and statutory violations are at an all 
time high.  While a company may 
not be obligated to comply with the 
comprehensive requirements prescribed 
by the GDPR, it seemingly is only a 
matter of time before more laws and 
regulations to take form. Accordingly, 
to limit any potential liability, there 
are some “best practices’ companies 
can follow (regardless of whether they 
obtain biometric data from consumers or 
even their own employees).  

First, companies should determine 
their legal obligations to develop 
proper compliance and employee-
training programs.

Second, companies should develop 
written policies that, inter alia, 
identify the type of data collected, 
explain how the data is used and 
stored, and delineate retention and 
destruction protocols.  Further, these 

policies should grant consumers the 
right to request the deletion of their 
information and be readily and easily 
accessible to consumers.

Third, before obtaining any biometric 
data, companies should provide 
clear notice of their privacy policies 
to educate consumers and ensure 
corporate accountability.  In addition, 
companies should obtain written 
consent from consumers.

Fourth, companies should establish 
and publish protocols explaining how 
an individual may request information 
about the type of data collected or how 
to request the deletion of his or her 
information.   

Fifth, companies should detail their 
data protection procedures in all 
their contracts, including those with 
customers, employees and vendors.

Finally, companies should review 
their applicable insurance policies to 

confirm whether they are adequately 
covered for any data protection and 
security risks, as any legal actions 
arising out of BIPA may create defense 
and indemnity issues.  

The world we now live in is very different 
than the one we left.  As people begin 
to move out from under shelter-in-place 
orders, it is likely that state governments 
(and in particular state governments in 
the more populated states) will require 
some kind of biometric testing for 
freedom of movement.  Once people 
begin to understand this, the demand for 
biometric privacy rights will increase.
*Robert J. Cosgrove, a CIPP-US, CIPM, is a Part-
ner at Wade Clark Mulcahy, LLP and member of 
WCM’s management committee.  Lauren Beren-
baum, a CIPP-US, is an associate at WCM.  WCM 
(wcmlaw.com) is a regional law firm with offices 
in New York, New Jersey and Pennsylvania
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insured did not demonstrate an actual 
loss of business income.  Specifically, 
the insurer rejected the claim, as the 
record revealed the insured was able to 
reschedule its previously lost production 
and, thus, suffered no loss.  Ultimately, 
the court rejected the insurer’s argument.  
The court concluded the insured did not 
fail to establish a loss of business income 
simply because the insured was able to 
reschedule its lost production.  The court 
reasoned that since the insured was able 
to demonstrate the rescheduled work 
necessarily displaced work that would 
have otherwise taken place, this was 
sufficient to establish an actual loss.  
Thus, Binghamton suggests, given the 
current state of affairs, courts may be 
more apt to take a pro-insured view when 
it comes to determining if the insured 
has suffered an actual loss, even if the 
insured was able to mitigate damages 
through, e.g., securing a PPP loan. 

 b.  Has There Been A “Direct 
Physical Loss”?

Notwithstanding the foregoing, the main 
coverage dispute for Business Income 
claims, related to COVID-19 losses, is 
whether there has been a “direct physical 
loss”.5  Arguments over whether there 
has been a “direct physical loss”, for 
now, appear to be largely dictated by 
how insureds are presenting their claims 
to their insurers.  Initially insureds were 
(i) submitting claims solely for economic 
losses, e.g., lost profits and lost rents.  
However, an increasing number of 
lawsuits reveal insureds are now also (ii) 
seeking coverage for losses based on the 
alleged contamination of their property 
by the COVID-19 virus.  But, regardless 
of how insureds are presenting their 
claims, as detailed below, insureds 
will likely have difficulty establishing 
coverage for COVID-19 claims 
under their policies’ Business Income 
Coverage Part. 

 (i)  Insureds Seeking Coverage 
For Economic Losses Caused 
By COVID-19

Almost immediately after the COVID-19 
virus began sweeping through the 
country, insurance companies were 
flooded with insureds claiming coverage 
for lost profits related to the pandemic.  
These claims were not seeking coverage 

based on the insureds’ property being 
contaminated by the COVID-19 virus, 
but rather, these insureds were seeking 
coverage for losses they allegedly 
sustained as a result of their businesses 
being closed due to various city, state, 
and national orders regarding non-
essential businesses.  But are these 
claims for economic losses covered 
under a policy’s Business Income 
Coverage Part?

Given the novelty of this issue, 
unsurprisingly there is limited case law 
directly on point; however, there are 
cases that offer guidance on how courts 
may interpret standard policy provisions 
against the landscape of COVID-19 
claims.

In Newman, the insured made a 
business interruption claim for losses 
it allegedly sustained when a utility 
company preemptively cut off power 
to its office in the days leading up to 
Hurricane Sandy.6  In determining there 
was a “direct physical loss”, the court 
likened the matter to cases in which the 
physical integrity of the workplace had 
been compromised.  A review of those 
cases revealed that they each involved 
the presence of fumes or noxious gas 
in the workplace, which was held to 
be a “direct physical loss or damage” 
because the property was rendered 
“unusable” or unsatisfactory for its 
intended purpose due to the presence 
of the fumes / gas.  Ultimately, the 
Newman Court concluded the policy’s 
critical language, “direct physical loss or 
damage”, unambiguously required some 
form of actual, physical damage to the 
insured premises in order to trigger loss 
of business income coverage.

Similarly, in Cytopath Biopsy Lab, the 
insured sought coverage for business 
interruption losses after its laboratory 
was ordered to shut down after its 
discharge of noxious fumes caused 
other tenants in the building to become 
ill.7  The court concluded there was no 
covered loss under the policy, as the 
real loss stemmed from the refusal of 
the authorities to permit the insured 
to resume its operations until a more 
acceptable ventilation system was 
installed.  

A decision from the Eighth Circuit also 

sheds additional light on a policy’s 
direct physical loss requirement.  In 
Source Food Tech., the insured argued 
the closure of the U.S. / Canada border 
to its imported beef product, due to “mad 
cow” disease concerns, qualified as 
“direct physical loss” since the insured 
was unable to transport its product.8  
The Eighth Circuit disagreed finding 
the insured’s inability to transport its 
beef product across the border did not 
constitute product that was physically 
contaminated or damaged, and to 
hold otherwise would render the word 
“physical” meaningless.

While there is no doubt new case law 
will emerge, as litigation heats up for 
COVID-19 business loss claims, the 
current case law does suggest claims for 
economic losses caused by COVID-19 
– for losses sustained because insureds 
were restricted / prohibited from 
performing their business operations 
based on local and national orders – 
would not be covered under a policy’s 
Business Income Coverage Part, as there 
has been no “direct physical loss” – a 
threshold requirement for coverage. 

 (ii)  Insureds Seeking Coverage 
For Losses For Property 
That Has Been Physically 
Contaminated By The 
COVID-19 Virus

Seemingly, in an attempt to circumvent 
the “direct physical loss” requirement, 
insureds have begun seeking coverage 
for damages for lost income stemming 
from the physical contamination of their 
property by the COVID-19 virus.  The 
conclusion that insureds’ property has 
been physically contaminated by the 
virus outwardly has some support in the 
various governmental orders issued in 
connection with the pandemic, such as 
Mayor DiBlasio’s Emergency Executive 
Order No. 100, which states the order 
was given, in part, “because the virus 
physically is causing property loss and 
damage”.  However, even with the 
apparent support of these government 
orders, will insureds be able to meet their 
burden establishing Business Income 
Coverage for these types of claims?

Recent complaints filed by insureds 
seeking coverage for losses based on the 
presence of the COVID-19 virus offer 
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a window into the type of arguments 
being made by insureds for these claims. 
For instance, in a complaint filed in 
Louisiana, Cajun Conti, et al. v. Certain 
Underwriters at Lloyds, London, et al., 
the plaintiff-insured argued there was 
coverage under its policy averring that 
“contamination of the insured premises 
by the Coronavirus would be a direct 
physical loss needing remediation to 
clean the surfaces”, which triggered 
its business interruption coverage.  In 
support of this claim, the insured-plaintiff 
cited a case from the Court of Appeals of 
Louisiana, Widder v. Louisiana Citizens 
Prop. Ins. Corp.9  In Widder, a house 
was contaminated with inorganic lead 
that made it uninhabitable until it had 
been gutted and remediated. The court 
reasoned the record was clear that the 
home was contaminated with inorganic 
lead making it unhabitable until it had 
been gutted and remediated and, thus, 
there was a direct physical loss. 

Other cases offer further insight into 
insureds’ potential arguments.  In 
TRAVCO, the plaintiff-insured sought 
coverage under its homeowners policy 
for damages allegedly caused by 
defective drywall that released sulfuric 
gas into the premises.10  The TRAVCO 
policy did not define the term “direct 
physical loss to property”.  However, 
the court reasoned “physical damage to 
property [was] not necessary, at least 
where the building in question [had] 
been rendered unusable by physical 
forces.”  

Unlike the above scenarios, there 
is currently no indication that the 
property allegedly contaminated by 
the COIVD-19 virus is unusable or 
unhabitable.  Further, any argument 
raised by insureds that their losses are 
analogous to the harm raised in Widder is 
questionable, at best.  There is no question 
that the science behind COVID-19 is 
continually evolving, however, it does 
appear that proper cleaning / disinfecting 
kills the virus.  This is a far cry from the 
substantial remediation work in Widder 
and the unsuable standard set forth in 
TRAVCO – offering support that there 
has been no direct physical loss, even if 
there has been physical contamination.  

Interestingly, a Florida case appears to 

provide a factual scenario most akin to 
the typical physical contamination claims 
currently being made. In Mama Jo’s Inc., 
the plaintiff-insured sought coverage 
under its all-risks policy arguing that 
the migration of dust and construction 
debris from the roadwork adjacent to the 
insured’s premises, a restaurant, caused 
damage to its restaurant and constituted 
a direct physical loss under the policy.11  
In analyzing this aspect of the insured’s 
claim, the court stated extensive cleaning 
of a property was not considered direct 
physical loss.  Rather, a direct physical 
loss contemplates an actual change in 
insured property.  Further, the court 
reasoned that even if it adopted a more 
expansive definition of direct physical 
loss, the insured would not be entitled to 
coverage, as other jurisdictions have held 
that physical loss occurs when property 
becomes uninhabitable or substantially 
unusable.

Therefore, even assuming insureds 
continue to seek damages in connection 
with their properties allegedly being 
physically contaminated by the 
COVID-19 virus, given the short 
temporal impact of the virus, case law 
suggests that these losses would also not 
be covered under a policy’s Business 
Income Coverage Part, as there still has 
not been a direct physical loss – though 
this coverage defense is likely more 
open to attack than arguments that there 
is no coverage for economic losses.

 c.  Any Exclusions Apply?
But what about applicable exclusions? 
While there are several potential 
exclusions that could be relevant to 
bar coverage for COVID-19 claims, 
the exclusion most at the center of the 
COVID-19 coverage debate is the virus 
exclusion.  There are various iterations 
of the virus exclusion but, at its core, 
a virus exclusion bars coverage for all 
loss or damage caused by or resulting 
from a virus that induces or is capable 
of inducing physical distress, illness or 
disease. 

Interestingly, while virus exclusions have 
been fairly standard in insurance policies 
over the last decade, there has been little 
litigation on the exclusion.  However, 
there are some analogous exclusions, 
such as the Fungi or Bacteria Exclusion, 

that have been analyzed that help discern 
how courts will rule on the applicability 
of virus exclusions.  In Amco, the court 
held that the insurance policies issued 
to the insureds, the owners of a hotel, 
expressly excluded claims based on 
fungi or bacteria.12  As such, the insurer 
was not required to defend the insureds 
against claims of former guests alleging 
permanent health damage caused by 
the exposure of Legionella bacteria 
(which caused Legionnaire’s disease) in 
the hotel pool and hot tub, as the court 
determined the policy’s fungi or bacteria 
exclusion clearly prevented coverage.  

As noted above, in a typical virus 
exclusion, the plain language of the 
exclusion bars coverage for losses / 
damages caused by any virus.13  Since 
there is no dispute that all of the 
damages currently being claimed have 
been caused by the COVID-19 virus – 
whether through insureds’ businesses 
being closed by government orders or 
insureds’ property being contaminated 
–  the virus exclusion should apply to bar 
coverage.  However, unquestionably, this 
is going to be a hotly litigated area of law 
and given the backdrop of the economic 
implications of the pandemic, it is 
unclear how strictly courts may interpret 
the application of a virus exclusion.  But 
for now, these exclusions appear to be a 
complete bar to coverage.   

 d. Civil Authority Coverage?
One further note bears mention.  
Typically, a policy’s Business Income 
Coverage part contains various additional 
coverages, including Civil Authority 
Coverage.  Civil Authority Coverage 
has also been raised as a possible avenue 
to obtain coverage under a policy, as 
this coverage applies to actual losses 
of business income caused by action 
of civil authority that prohibits access 
to the insured’s premises.  However, 
while at first blush it may appear that 
this coverage is applicable, a closer 
look reveals that this coverage is likely 
not pertinent to the majority of the 
COVID-19 related losses.  

Specifically, Civil Authority Coverage 
provides coverage when a Covered 
Cause of Loss causes damage to property 
other than the insured’s property.  Under 
these circumstances, policies will pay 
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for the actual loss of business income 
sustained by action of civil authority 
that prohibits access to the insured’s 
premises, so long as access to the area 
immediately surrounding the damaged 
property is prohibited by civil authority 
as a result of the damage, and the action 
of civil authority is taken in response 
to the dangerous physical conditions 
resulting from the Covered Cause of 
Loss. 

Again, there is limited case law directly 
on point, but cases following 9/11 
offer some guidance in determining 
whether this additional coverage would 
be applicable to COVID-19 losses.  In 
United Airlines, Inc., following 9/11, the 
insured sought Civil Authority Coverage 
under its policy based on the fact that its 
insured location at the Reagan Airport 
was impacted by the attack on the 
Pentagon. The United Airlines Court 
reasoned there was nothing in the record 
that supported the insured’s contention 
that access of the Reagan Airport was 
barred as a direct result of damage to 
the Pentagon, or that the Reagan Airport 
was reopened because damage to the 
Pentagon had been repaired or rebuilt, 
which was needed to trigger the policy’s 
Civil Authority Coverage.14  Rather, 
the record indicated that access to the 
Reagan Airport was barred in order to 
prevent further attacks and as a matter 
of national security. Accordingly, the 
court concluded that there was no Civil 
Authority Coverage.  Other cases have 
reached similar conclusions.  In Borah, 
a New York trial court agreed with an 
insurer that Civil Authority Coverage 
did not apply because the government 
order did not specifically prohibit access 
to the insured’s premises.15 

Undeniably, the COVID-19 pandemic 
has given rise to various local, state and 
national orders regarding the restriction 
of services and social distancing.  
However, there do not appear to be 
specific orders directly prohibiting 
entities from entering their premises.  
Rather, these orders are limitations on 
entities’ operations and services.  Thus, 
the lack of mandated prohibitions 
regarding entry into an insured’s 
property likely will present a strong bar 
to the applicability of this additional 
coverage under policies for the majority 

of COVID-19 claims. 

2.  COMMERCIAL GENERAL 
LIABILITY COVERAGE

But the above only addresses half of the 
COVID-19 related claims that are being 
submitted to insurers.  Insureds are also 
beginning to seek coverage for third-
party claims – for now a majority of these 
claims are seemingly being made for 
notice purposes only – but lawsuits have 
begun to be filed against insureds that 
could potentially trigger coverage under 
a CGL policy.  Take for example Dorety 
v. Princess Cruise Lines Ltd.,16 a lawsuit 
recently filed in California.  In Dorety, 
the plaintiff commenced a wrongful 
death lawsuit against Princess Cruise 
Lines for the cruise line’s negligence 
and gross negligence, which allegedly 
resulted in the plaintiff’s husband’s death 
from COVID-19.  Lawsuits like Dorety 
are likely to become the norm in the 
upcoming months (and years), as courts 
around the country begin to reopen and 
return to (a new) normal.  

Typically, a CGL policy provides 
coverage, inter alia, for (a) “bodily 
injury” and/or “property damage” 
caused by (b) an “occurrence”, and (c) 
no exclusions must apply.  The question 
becomes: are third party COVID-19 
claims likely to be covered under a CGL 
policy?

 a.  Was There An “Occurrence”?
Typically, a CGL policy’s Insuring 
Agreement provides that the policy 
applies to “bodily injury” and “property 
damage” but only if it is caused, inter 
alia, by an “occurrence”, which is 
generally defined as an “accident”.  
This article will not delve into all of the 
possible claims that could potentially 
be asserted against an insured (and for 
which it may ultimately seek coverage), 
but a conceivable allegation that 
could be made against any insured, in 
connection with the pandemic, is that 
an insured knowingly failed to take 
proper precautions at its premises and 
thus, knowingly exposed its employees, 
customers, and/or unknown third parties 
to the COVID-19 virus.  Accordingly, 
any analysis into coverage should 
investigate the potential intentional acts 
of an insured, as this could result in a 
determination that a third party loss 

was not accidental and there was no 
occurrence under the policy – providing 
a basis upon which the CGL policy 
would not provide coverage.17 

Further, any analysis of whether there 
was an “occurrence” under a CGL 
policy inevitably raises questions 
about the number of occurrences.  For 
instance, in New York, determining 
the number of occurrences is a highly 
factual analysis.18  Courts tend to look 
to the operative incident giving rise to 
the liability to determine the number of 
occurrences. Depending on the nature of 
the claims asserted against an insured, it 
is possible that there may be more than 
one occurrence under the policy – which 
could impact the policy’s coverage 
limits as well as potential deductibles.  
As such, insurers should be aware of 
these possibilities as third party claims 
begin to be submitted for review.  

 b.  Was There “Bodily Injury” Or 
“Property Damage”?

There seems to be little question that any 
third party claims for sickness / death 
related to the COVID-19 virus would 
constitute “bodily injury”, as that term 
is defined under most CGL policies. 
However, whether third party “property 
damage” claims would potentially be 
covered presents more of an interesting 
question. 

“Property damage” generally is defined 
as “physical injury to tangible property”, 
as well as “loss of use of tangible property 
that is not physically injured”.  With 
respect to physical injury to tangible 
property, likely the analysis of whether 
there was a “direct physical loss” will be 
applicable for CGL policies as well.19  If 
there are claims that third party property 
has been contaminated by the presence 
of COVID-19, courts may determine 
that there is “property damage” if 
the property is rendered unusable or 
uninhabitable – though this will likely 
continue to be a difficult burden for 
an insured to meet in connection with 
COVID-19 claims.  

However, even assuming there is no 
physical injury to tangible property, most 
policies also define property damage to 
include “loss of use of tangible property 
not physically injured”.  While not 
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directly on point, courts have found 
property damage exists, for insurance 
coverage purposes, when a third party’s 
product was rendered unusable as a 
direct result of the insured’s defective 
product, i.e., the third party sustained 
a loss of use of its property, even 
though there was no physical damage.20 
Accordingly, although there are many 
potential variables regarding how any 
given third party property claim may 
be presented, case law suggests, under 
certain circumstances, the definition of 
“property damage” may be met under 
several of these likely scenarios.  

 c. Any Exclusions Apply?
But are there any applicable exclusions?  
CGL policies do not typically include 
a virus exclusion, however, almost 
all CGL policies contain a pollution 
exclusion, which typically bars coverage 
for damage that would not have 
occurred but for the actual or alleged 
release of “pollutants”.  While the 
standard definition of pollutants does 
not reference viruses, many policies 
contain amendments to the definition 
of pollutants defining pollutants, inter 
alia, as any contaminant including 
“pathogenic” materials. 

The scientific research for the COVID-19 
virus is ongoing, but a virus, generally, 
is defined as a submicroscopic infection 
agent that replicates inside living cells of 
an organism.  Additionally, the dictionary 
defines “pathogenic” as “causing or 
capable of causing disease”.21  There is 
limited case law regarding the pollution 
exclusion in the context of pathogens.  
However, in GRS, a Florida court did 
address the applicability of pollution 
exclusions in connection with a virus.22  
In GRS, it was alleged that the claimants 
had contracted a viral infection 
(Coxsackie virus) from contaminants 
in the water of the insured’s swimming 
pool. The policies contained pollution 
exclusions, which defined pollutant as 
“contaminant”. The court determined 
the pollution exclusions applied to the 
“contaminant”, i.e., the Coxsackie virus, 
allegedly present in the swimming pool. 
As such, no coverage was provided for 
the claimed damages under the policies. 

Therefore, based on the plain language 
of policies’ pollution exclusions, 

especially those with an amended 
definition of “pollutants”, there is a 
viable argument that these exclusions 
would bar coverage for damages 
caused by pathogenic materials, a/k/a 
material capable of causing disease. 
Thus, as COVID-19 is a virus capable 
of causing disease, arguably COVID-19 
constitutes a “pollutant” under these 
policies’ pollution exclusions, and these 
exclusions would act as a bar to coverage 
for COVID-19 related damages.

However, the likelihood of a court 
applying a pollution exclusion to the 
COVID-19 virus invariably will depend 
largely on how that court has previously 
construed pollution exclusions.  
Typically, jurisdictions will either limit 
the applicability of pollution exclusions 
to more traditional environmental 
pollution, e.g., contamination caused 
by cleaning solvents from a plant’s 
operations, or will construe such 
exclusions more broadly to preclude 
coverage for more non-traditional 
pollutions. 

In Belt Painting, the highest court in 
New York, addressed the applicability of 
a pollution exclusion to injuries resulting 
from inhaling paint or solvent fumes in 
an office building.23 In Belt Painting, the 
CGL policy’s Total Pollution Exclusion 
excluded coverage for damages that 
would not have occurred but for the 
dispersal of pollutants.  Pollutants were 
defined as “any solid, liquid, gaseous or 
thermal irritant or contaminant including 
smoke, vapor, soot, fumes, acid, alkalis, 
chemicals and waste”. The court 
determined that the endorsement did 
not unambiguously exclude coverage 
for injuries caused by the inhalation 
of paint or solvent fumes. The court 
held the pollution exclusion did not bar 
coverage. Thus, Belt Painting, evidences 
the fact that some courts tend to take a 
narrow approach when interpreting the 
applicability of pollution exclusions 
and this could impact a court’s decision 
to apply these exclusions to COVID-19 
claims.

Accordingly, although, based on the plain 
language of pollution exclusions there is 
a viable argument these exclusions may 
act as a bar to coverage for COVID-19 
claims, depending on how jurisdictions 

have previously interpreted pollutions 
exclusions, coupled with the unchartered 
territory we are entering, courts may 
take a stricter approach interpreting 
pollution exclusions and their ultimate 
applicability to the COVID-19 virus. 

Conclusion
Insureds and Insurers alike are anxious 
for courts to weigh in on coverage 
issues for COVID-19 claims.  Hopefully 
this article has illustrated the potential 
avenues insureds may attempt to seek 
coverage for such claims and the 
likelihood of their success.  However, 
ultimately, as courts are faced with 
losses from a “once in a lifetime” 
situation, it will be interesting to see if 
courts strictly interpret policy language, 
including policy exclusions such as the 
virus exclusion, precluding coverage for 
insureds, or if they will take a broader 
approach in an attempt to find coverage 
in these unprecedented times – only time 
will tell.  

Endnotes
1The policy terms and provisions in this article are 
provided to illustrate the typical policy terms and 
provisions that may be applicable in connection 
with COVID-19 related losses.
2As a general matter, an insured bears the burden of 
establishing that its claim is covered under a poli-
cy. See e.g., Roundabout Theatre Co., 302 A.D.2d 
1 (1st Dep’t 2002).
3See https://www.sba.gov/funding-programs/loans/ 
coronavirus-relief-options/paycheck-protection-
program.  PPP loans under the CARES Act are 
available to small businesses.  Specifically, the 
PPP is a loan designed to provide a direct incentive 
for small businesses to keep their workers on the 
payroll.  The SBA will forgive loans if all employ-
ees are kept on the payroll for eight weeks and the 
money is used for payroll, rent, mortgage interest, 
or utilities.  
4See Binghamton Precast & Supply Corp. v. Lib-
erty Mutual Fire Ins. Co., 2020 WL 1705209 (3d 
Dep’t April 9, 2020).  
5A policy typically defines a Covered Cause of 
Loss as “direct physical loss”.  Thus, the below 
analysis would likely also apply to whether there 
was a Covered Cause of Loss under a policy.
6See Newman Myers Kreines Gross, P.C. v. Greater 
Northern Ins. Co., 17 F. Supp. 3d 323 (S.D.N.Y. 
2014).  
7See Cytopath Biopsy Lab, Inc. v. United States 
Fid. & Guar., 6 A.D. 3d 300 (1st Dep’t 2004).  
8See Source Food Tech., Inc. v. U.S. Fidelity & 
Guar. Co., No. 06-1166 (8th Cir. 2006).
9See Widder v. Louisiana Citizens Prop. Ins. Corp., 
82 So.3d 294 (La. 2011).
10See TRAVCO Ins. Co. v. Ward, 715 F. Supp.2d 
699 (E.D. Va. 2010).
11See Mama Jo’s Inc. d/b/a Berries v. Sparta Ins. 
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Co., 2018 WL 3412974 (S.D. Fl. 2018); see also 
Columbiaknit, Inc. v. Affiliated FM Ins. Co., 1999 
WL 619100 (D. Org. 1999) (stating “even physi-
cal damage that occurs at the molecular or micro-
scopic level must be ‘distinct and demonstrable’”).
12See AMCO Ins. Co. v. Swagat Group, LLC, 2010 
WL 325937 (C.D. Ill. 2010).  
13See Essex Ins. Co. v. Laruccia Construction, Inc., 
et al., 71 A.D.3d 818 (2d Dep’t 2014) (holding, as 
with any contract, unambiguous provisions in an 
insurance contract must be given their plain and 
ordinary meaning).  
14See United Airlines, Inc. v. Insurance Company 
of the State of Pennsylvania, 385 F. Supp.2d 343 
(S.D.N.Y. 2014).  

15See Borah v. Trumbull Ins. Co., 2016 WL 
1324197 (N.Y. Sup. 2016).
16See Dorety v. Princess Cruise Lines Ltd., United 
District of California, Docket No.: 2:20-cv-02458.
17In deciding whether a loss is the result of an ac-
cident, it must be determined, from the view of the 
insured, whether the loss was unexpected, unusual 
and unforeseen. See Allegany Co-op. Ins. Co. v. 
Kohorst, 254 A.D.2d 744 (4th Dep’t 1998).
18See e.g., National Liability & Fire Ins. Co. v. Itz-
kowitz, 624 Fed.App. 758 (2d Cir. 2015).
19See Newman at 323.  
20See e.g., I.J. White Corp. v. Columbia Cas. Co., 
105 A.D.3d 531 (1st Dep’t 2013).  
21See Merriam-Webster Dictionary; https://www.

merriam-webster.com/dictionary/pathogenic. 
22See First Specialty Ins. Corp. v. GRS Manage-
ment Associates, Inc., 2009 WL 2524613 (S.D. 
Fla. 2009).  See also Nova Casualty Co. v. Waser-
tein, 424 F. Supp.2d 1325 (S.D. Fla. 2006) (finding 
“living organisms”, “microbial populations,” “air-
borne and microbial contaminants,” and “indoor 
allergens” fit the definition of “contaminant” and 
are excluded from coverage under the pollution 
exclusion clause).
23See Belt Painting Corp. v. TIG Ins. Co., 795 
N.E.2d 15 (NY Ct. App. 2003). 

How to Run a Jury Trial in the Time of COVID
By Frank J. Brier, Esquire, Myers, Brier & Kelly, LL

On September 3, 2020, a group of 
lawyers, a careful judge and concerned 
court staff endeavored to pick a jury. Our 
jury was assigned to the first in-person 
jury trial in the region and one of the 
very first in the Commonwealth since 
the onset of the COVID-19 restrictions. 

Our case involved allegations of medical 
negligence. Logistically, and with 
the help of court staff, our planning 
began during the summer. As the date 
of voir dire approached, we received 
a very thoughtful COVID-19 policy 
from the court. We selected a jury and 
completed the case; going to jury verdict 
approximately one week after voir dire.  

Since that time, I have been approached 
by lawyers and judges from around the 
Commonwealth asking for observations 
and recommendations for future jury 
trials during this novel time. Initially, 
I was reticent about offering advice 
because I wanted enough time to pass to 
make certain that we were not surprised 
by a positive COVID case arising out of 
our selection process or trial. But, now 
that enough time has passed and I have 
not heard of any cases from our group, 
I’ve decided to offer a few points we 
learned. 

Following are some observations and 
suggestions: 

 1.   Engage a larger pool of prospective 
jurors, and offer liberal grounds to 
decline.

A mission-critical element is to engage 
a larger than usual pool of prospective 

jurors and to initiate the process 
well in advance of trial. In our case, 
approximately five hundred jury duty 
summons were mailed.  

Prospective jurors were permitted liberal 
grounds to decline based on: 

 •  COVID-like symptoms, 

 •  A positive COVID test, 

 •  Recent exposure to a COVID-
positive person, 

 •  Proximity to at-risk persons,

 •  Care-taking responsibilities.  

After this first level of screening, 
approximately sixty prospective jurors 
attended voir dire. 

 2.   Take the necessary precautions in a 
large space for voir dire.

Our actual voir dire transpired in 
a large community room at a local 
JCC. All participants were screened 
for temperature and completion of a 
COVID questionnaire before entering 
the venue. Ample hand sanitizer was 
available throughout the building and all 
public areas were thoroughly cleaned in 
advance. Four rows of fifteen seats each 
spread through the comfortable and well-
lit room with an appropriate distance 
(i.e., six feet) between the chairs. 

Staff provided each juror with a number 
tag that was large enough to be seen from 
the front of the room. Every participant 
(including the judge) remained masked 
at all times. Court Administration 
leaders stayed on location to facilitate 

the process and answer questions. The 
lawyers, parties, judge’s staff, and 
stenographer all entered and exited via 
a door that was separate from the jurors’ 
door to reduce intermingling with the 
seated jurors.  

Large, designated tables at the front of 
the room provided workspace for the 
participants. Microphones allowed us to 
ask general questions that could be heard 
at the very back of the large room. Jurors 
responded to questions by raising their 
numbers.

After this general phase, we compiled a 
list of jurors with whom we wanted to 
ask follow-up questions. We questioned 
these individuals in another conference 
room apart from the larger group. This 
process allowed participants to express 
health concerns privately.    

 3.   Choose extra alternate jurors. 

We dedicated the entire day to 
empaneling the jury (see note above on 
using comfortable, well-lit room). In 
the end, we selected twelve jurors with 
four alternate jurors for a trial expected 
to last five trial days. Interestingly, and 
contrary to pre-trial predictions, our final 
jury skewed neither toward males nor 
youth.  

The extra alternate jurors proved to be 
a wise decision as we “lost’ two jurors 
over the first weekend. The excused 
jurors reported COVID exposure. 

After this protracted selection effort, 
we arrived at a fair demographic cross-
section of the community by every 
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relevant measure. 

 4.   Agree upon rules that require 
masks.

Our agreed-upon rules required everyone 
in the courtroom to wear a mask at all 
times. There were no challenges to this 
requirement as all participants complied 
without complaint. Only while testifying 
were witnesses allowed to remove their 
masks. 

 5.   Use technology to cater to a 
socially distanced courtroom:

 a. Televisions

On trial-day one, jurors reported to 
the jury lounge where they were again 
spaced appropriately. In the courtroom, 
four jurors were assigned to the jury box 
and the remaining ten jurors were spread 
out in the oak benches of the public 
gallery. And these oak benches needed 
seating cushions.  

This spacing, while important for 
COVID restriction compliance, created 
a challenge when it came to presenting 
evidence. Therefore, a camera projected 
witnesses, videos and exhibits to two 
flat-screen televisions in the back of the 
courtroom and a large screen placed in 
front of the jury box. 

 b.  Highlighting feature rather than 
laser point

When projecting documentary evidence, 
we used the highlighting feature to 
demonstrate simultaneously to all 
jurors the relevant text. Without the 
highlighting feature when a witness 
or lawyer used a laser pointer on one 

screen, the jurors in the back of the room 
missed the emphasis. 

 c.  Microphones

Since some jurors had difficulty 
hearing testimony, and our faces were 
partially covered with masks, constant 
microphone use became indispensable. 
Of course, beware and be extra vigilant 
of a “hot mic” when returning to the 
counsel table or attending a sidebar!   

 d.  A plastic barrier for the judge

A court-installed, clear, plastic barrier 
isolated the judge from the courtroom. 
Approaching witnesses with exhibits 
or prior testimony presented another 
physical challenge. Exhibits that we 
anticipated we were going to use were 
placed by the witness stand before 
witness swearing-in. 

 e.  A white noise machine

Limiting sidebar conferences required 
anticipating and addressing evidentiary 
issues as much as possible before the 
jury entered the courtroom or during 
jury breaks. When a sidebar conference 
became unavoidable, a white noise 
machine muffled arguments so that we 
maintained physical distance yet ensured 
discretion.   

Conclusion
Overall, these thoughtful steps only work 
if everyone recognizes the significance 
of protecting individual rights while 
assiduously protecting a societal right 
to civil dispute resolution. Here, all 
participants together were vested with 
the responsibility of ensuring an orderly 

and fair process. 

Advocacy, professionalism, considera-
tion and common courtesy were not 
mutually exclusive. Indeed we were 
impressed with the commitment of the 
court staff in anticipating issues and 
applying reasonable solutions. Together, 
we met the equal goals of protecting the 
civil process while also looking after the 
participants’ health. 

All safety precautions applied 
uniformly to all participants. Two-
way communication, while time-
consuming, allowed every participant 
to understand and trust the process. 
Good communication started with the 
jury summons to prospective jurors, 
was encouraged from the bench, and 
continued to the verdict.  

Finally, a word on juror comportment. 
So often today we hear about societal 
polarization and politicization of 
COVID measures. Any concern that 
jurors would pollute, disregard, fight 
or otherwise disrupt an orderly process 
was unfounded. Our panel respected the 
court, the rules and, significantly, each 
other. This diverse group of random 
strangers, invested with a long treasured, 
tradition-bound civic responsibility, 
listened intently to the evidence, applied 
the law as instructed and rebuffed the 
cynicism.         
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WILL COVID-19 SUCCESSFULLY CHALLENGE EMPLOYER 
IMMUNITY FROM UNDER THE WORKERS’ COMPENSATION ACT?

By Joseph V. Lesinski, Esq., Marshall, Dennehey, Warner, Coleman & Goggin

•  Since the outbreak of COVID-19 
in the United States, Pennsylvania 
employers have faced common law 
tort claims from employees assert-
ing workplace exposure to the novel 
coronavirus.  This trend is certain to 
continue.

•  The Pennsylvania Workers’ Com-
pensation Act is intended to be the 
exclusive remedy for injured em-
ployees.  Civil immunity from com-
mon law tort claims is virtually im-
penetrable with a few narrow excep-
tions.

•  Unlike many other jurisdictions, 
there is no provision in the Pennsyl-
vania Workers’ Compensation Act 
that preserves the right of an em-
ployee to sue in tort where his or her 
injury was allegedly caused by the 
employer’s intentional wrongdoing.

•  The only exception to Workers’ 
Compensation immunity applicable 
to a COVID-19 related tort claim, 
although unlikely, involves an em-
ployer’s fraudulent concealment of 
information resulting in the aggra-
vation of a pre-existing injury.  

Pennsylvania employers are generally 
shielded from tort liability for work-re-
lated injuries under the Workers’ Com-
pensation Act.  Specifically, immunity 
for work related incidents is set forth in 
77 Pa. Cons. Stat. § 481, which provides:

  (a) The liability of an employer under 
this act shall be exclusive and in place 
of any and all other liability to such 
employees, his legal representative, 
husband or wife, parents, dependents, 
next of kin or anyone otherwise en-
titled to damages in any action at law 
or otherwise on account of any injury 
or death as defined in section 301(c)
(1) and (2) or occupational disease as 
defined in section 108.

77 Pa.C.S. § 481.

Pennsylvania courts have continuously 
affirmed the comprehensive nature of 
this exclusivity provision for civil im-

munity.  Poyser v. Newman & Co., Inc., 
522 A.2d 548 (Pa. 1987).  When the 
exclusivity provision applies, Pennsyl-
vania courts lack subject-matter juris-
diction to consider an employee’s tort 
claim and the employee’s claims must be 
dismissed.  LeFlar v. Gulf Creek Indus. 
Park No. 2, 515 A.2d 875 (Pa. 1986).  

In Poyser, supra, the Supreme Court 
of Pennsylvania barred a common law 
tort claim where the employee was in-
jured by a machine made unsafe by his 
employer’s modifications. Poyser, 522 
A.2d at 549.  The employee alleged that 
his employer willfully disregarded his 
safety by forcing him to use a notch-
ing machine with no guard over the saw 
blades and fraudulently misrepresenting 
the condition of the unsafe machine by 
concealing it from federal investigators.  
Id.   The employee further argued that 
his employer’s willful and wanton disre-
gard for his safety was the legal equiva-
lent of an intentional tort which should 
preclude the employer from civil immu-
nity afforded under the Workers’ Com-
pensation Act.  Id.  The Poyser court 
rejected this argument, holding that the 
intentional tort exception to Workers’ 
Compensation exclusivity simply does 
not exist in the Commonwealth and an 
employer’s protection from tort liabil-
ity is nearly absolute regardless of how 
willful or wanton the employer’s alleged 
conduct.  Poyser, 522 A.2d at 551.  

However, a narrow exception to employ-
er immunity was recognized in Martin 
v. Lancaster Battery Co., 606 A.2d 444 
(Pa. 1992).   In Martin, the employer 
manufactured automotive/truck wet 
storage batteries.  Id. at 445.  The em-
ployee filed a civil suit alleging personal 
injuries caused by workplace exposure 
to lead dust and fumes.  Id.  The em-
ployee further asserted that the employer 
purposefully withheld his blood test re-
sults, which showed elevated lead levels, 
thereby concealing the employee’s injury 
and amplifying the severity of his condi-
tion by increased exposure.  Id. at 446.   
Based upon these allegations, the Martin 

court permitted the lawsuit to proceed 
against the employer, holding the the ex-
clusivity provision did not immunize the 
employer from a common law claim of 
fraudulent misrepresentation that led to 
an aggravation of a pre-existing injury.  
Id.  Thus, to meet the Martin exception, 
a plaintiff must show an employer’s (1) 
fraudulent misrepresentation, which (2) 
leads to the aggravation of a pre-existing 
medical condition.  Since Martin, Penn-
sylvania courts have narrowly construed 
this exception.   

In the wake of the ongoing pandemic, 
Pennsylvania employees will attempt to 
utilize the Martin exception in raising 
COVID-19 related tort claims against 
their employers.   Targeted employers 
are likely to be meat processors, grocers 
and other retailers involving regular cus-
tomer interaction.  However, in order to 
prevail under Martin, an employee will 
need to establish fraud on the part of 
the employer in actively misleading its 
workforce concerning the risks of work-
place exposure to the virus.  This will re-
quire evidence of egregious conduct on 
the part of an employer by intentionally 
misrepresenting the true risk of contract-
ing COVID-19 within the workplace.  
Probable claims may include allega-
tions that management: was aware other 
employees and/or customers exhibited 
symptoms of COVID-19 and failed to 
properly clean the workplace or warn 
other employees; failed to promote so-
cial distancing guidelines; failed to warn 
of the risk of contracting COVID-19 due 
to workplace exposure; and failed to pro-
vide employees with personal protective 
equipment, such as masks or gloves.  In 
order to specifically invoke the Martin 
exception, infected employees may also 
assert that their employers intentionally 
concealed or misrepresented the risk of 
contracting COVID-19 while on the job.   

These allegations are akin to those re-
jected in Poyser and will likely fail to 
rise to the level of fraudulent misrepre-
sentation required under Martin.   First, 
fraud carries a greater evidentiary bur-
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den than other civil claims.  Each ele-
ment of a fraud claim must be proven 
by clear and convincing evidence. Pitts-
burgh Live, Inc. v. Servov, 615 A.2d 
438 (1992).   This heightened pleading 
standard serves as an employee’s first 
obstacle.  

Next, unlike Martin where the work-
place hazard of lead exposure was spe-
cifically connected to the job, the risk 
and method of contracting COVID-19 
by exposure to the novel coronavirus is 
not unique to the workforce of a specific 
employer.  The risk is present to every 
person in every community and has been 
generally known to the public at large for 
some time.   Most workplace infections 
will involve employers and employees 
who were forced, by factors outside of 
their control, to tolerate extraordinary 
conditions resulting in a certain num-
ber of injuries or illnesses.  This differs 
drastically from employers actively de-
ceiving employees, thereby increasing 
their chances of encountering a hazard 
unique to the job.  As a result, it will be 
exceedingly difficult for an employee to 
establish that he or she was truly misled 
concerning the risk of contracting the vi-

rus due to on-the-job exposure.  

Moreover, to succeed under the narrow 
Martin exception, an employee must 
also establish that an employer’s fraud 
resulted in aggravation of an ongoing in-
jury.  An employee must therefore claim 
that he or she was already suffering from 
COVID-19 and ongoing exposure wors-
ened an existing infection.  Even if an 
employee is able to establish fraudulent 
concealment of the risk, establishing the 
aggregation element seems exceedingly 
unlikely from a factual and medical 
standpoint.   For this reason, it is doubt-
ful that the Martin exception will pierce 
the shield of immunity afforded to em-
ployers under the Pennsylvania Workers’ 
Compensation Act.  

An early barometer on this very issue is 
currently pending in the United States 
District Court of Eastern Pennsylvania at 
Estate of Enock Benjamin v. JBS, S.A., et 
al, Cause No. 2:20-cv-02594.  In Benja-
min, a Pennsylvania meatpacking plant 
employee died from COVID-19 related 
complications.  Plaintiff asserts that the 
employer ignored guidelines imposed 
by the CDC and OSHA, failed to man-
date social distancing guidelines, failed 

to provide proper personal protective 
equipment, failed to monitor employees’ 
health, failed to warn employees of in-
fected co-workers and misrepresented 
that there was no risk of infection in 
the workplace. Predictably, the plaintiff 
further alleges that decedent’s employ-
er willfully and intentionally withheld 
knowledge of COVID-19 infections in 
the workplace, which was relied upon 
by employees, who continued to show 
up for work and contracted the disease.  
This is clearly an effort to satisfy the 
narrow Martin exception. We expect the 
employer to raise workers’ compensa-
tion immunity defense via a dispositive 
motion.  Regardless of plaintiff’s fraud-
ulent misrepresentation allegations in 
Benjamin, it is probable that the Court 
will determine that these allegations fail 
to satisfy the limited Martin exception.

In sum, Pennsylvania employers should 
continue to enjoy immunity from com-
mon law tort claims asserting workplace 
transmission of COVID-19 under the ex-
clusivity provision of the Workers’ Com-
pensation Act. 

Viability of a COVID 19 Wrongful Death Civil Suit Against Employer
By  Garrett W. Brindle, Esquire, The Dombrowski Group

Given the ongoing COVID-19 situation, 
many insurers and employers face 
uncertainty as to what situations may 
open them up to additional potential 
liability under the PA Workers’ 
Compensation Act or their workers’ 
compensation policy of insurance 
in general.  Specifically, There have 
been a growing number of inquiries 
regarding potential civil liability for 
allegations of lapses in compliance with 
applicable CDC and/or OSHA safety 
recommendations or requirements, and 
for potential allegations of lapses in 
compliance with Governor Wolf’s “Stay 
at Home” order and its sections on which 
employers may continue operations and 
how they are to safely do so.  

These concerns are not unfounded.  
Suit was filed in Illinois in early April 
2020 against an employer by the family 
of a COVID-19 infected deceased 
worker alleging “willful and wanton 

misconduct” through failure to properly 
implement workplace safety measures.  
The lawsuit cited alleged CDC, OSHA 
and EEOC violations.  We presume 
the defendant will raise the issue of 
exclusive remedy in its defense.

Closer to home and more recently 
in May 2020, a well-known and 
aggressive Philadelphia plaintiff’s firm 
has filed a civil suit for wrongful death 
in Philadelphia Common Pleas Court 
against a beef processing plant on behalf 
of a worker who had died of COVID-19 
respiratory failure in the matter of 
Benjamin v. JBS S.A..  (Article here: 
https://tinyurl.com/ybgupqg4   The 
complaint alleges that the company 
was pursuing “profits over safety” in 
failing to provide sufficient PPE, forcing 
workers to work in close proximity and 
use crowded/cramped work areas and 
break rooms, discouraging the taking 
of sick leave, and failing to provide 

testing.  OSHA and CDC guidelines are  
liberally cited throughout the complaint,  
and the specific allegations are those of 
Negligence, Fraudulent Misrepresenta- 
tion, Intentional Misrepresentation, Wrong- 
ful Death, and a count under the Survival 
Act.  We expect a motion for dismissal/
demurrer will be filed, citing the 
exclusive remedy provisions of the Act.
It is in this context that we offer the 
following analysis:
Can Penalties be imposed under the 
WC Act for exposures based on alleged 
failure to follow safety guidelines?
Answer:  Almost certainly “no”.  
Penalties under the Pennsylvania 
Workers’ Compensation Act are 
governed by Section 435, and are 
available only for violations of the Act 
itself, or for violations of the Regulations 
that have been promulgated pursuant to 
the Act.  The Act and its Regulations are 
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silent on workplace safety protocols, and 
there has been no implicit or explicit 
importation of any standards from other 
agencies or the federal government.

Can an employer successfully be sued 
civilly in Pennsylvania for COVID-19 
exposures based on alleged failure to 
follow safety guidelines?
Answer: “Maybe” though case law 
shows that the courts have been resistant 
to similar claims in the past.

This question involves application of 
the “exclusive remedy” concept in 
workers’ compensation.  Section 303 of 
the Act sets forth the exclusive remedy 
concept.  It states that “[t]he liability 
of an employer under this act shall be 
exclusive and in place of any and all 
other liability to such employes, his 
legal representative, husband or wife, 
parents, dependents, next of kin or 
anyone otherwise entitled to damages 
in any action at law or otherwise on 
account of any injury or death as defined 
in Sec. 301(c)(1) and (2) or occupational 
disease as defined in Section 108.”

Exclusive Remedy Upheld
Over the years, there have been many 
challenges to this provision of the Act, 
with many varied fact patterns.  Most of 
them have failed.  

In Poyser v. Newman & Co., 522 A.2d 
548 (Pa. 1985), the PA Supreme Court 
rejected one such challenge.  Claimant 
operated a “notching machine” that had a 
series of spinning blades.  The employer 
had intentionally modified the machine 
(likely for efficiency) such that it was 
not in compliance with government 
safety regulations.  The employer 
even had the machine removed when 
government inspectors were coming in, 
and then put back into service after they 
left.  Claimant was injured during use of 
the machine, and he alleged the injury 
was the direct result of the employer’s 
willful and wanton disregard of the 
safety regulations leading to a deliberate 
exposure to a known hazard.  The trial 
court dismissed the action under Section 
303’s exclusivity.  The Supreme Court 
granted review to consider whether 
injury caused by deliberate derelictions 
of the employer operated to take 
the personal injury action out of the 
“exclusivity” provision of Sec., 303.  

In holding that there was no exception 
to exclusivity in this circumstance, the 
Supreme Court unambiguously stated 
that “[t]here is no Pennsylvania judicial 
authority supportive of the result the 
[claimant] seeks.”  The Court noted that 
this would need to be something enacted 
by the Legislature and that the existing 
laws did not provide a civil remedy.  The 
Court stated that to allow civil suit would 
be to “engraft upon section 303(a) of 
the Act an exception the legislature did 
not see fit to put there”.  Noting that the 
Legislature had carved out an exception 
for liability of a co-worker in cases of 
intentional harm, the Court reasoned that 
the Legislature was perfectly capable 
of carving out an exception for the 
employer as well, but had not done so.  
Claimant’s remedy was limited to the 
benefits available under the Workers’ 
Compensation Act.

A similar result was reached in Barber 
v. Pittsburgh Corning Corp., 555 A.2d 
766 (Pa. 1988).  In Barber, a group 
of former employees filed against 
their employer in civil court seeking 
common law remedies for asbestos 
related injuries they contended arose 
from their employer’s intentional 
misconduct.  The trial court dismissed 
the action, and the matter made its way 
through the appellate process to the PA 
Supreme Court.  The allegation was 
that the employer knew of the danger of 
asbestos and yet deliberately did nothing 
to protect the workers.  They alleged 
that the levels of asbestos dust in the 
air at the plant substantially exceeded 
the safe levels recommended by experts 
and government standards.  They further 
alleged that the employer deliberately 
refused to implement controls 
recommended by its own engineering 
team and that employer knowingly 
decided not to warn employees of the 
health hazard of the asbestos dust.  
Despite the allegation that the employer 
deliberately subjected its employees 
to unsafe levels of asbestos dust which 
it knew to a substantial certainty could 
result in harm to employees, the Supreme 
Court once again declined to pierce the 
exclusive remedy provision, citing its 
prior decision in Poyser.  We would note 
that Barber interpreted the exclusive 
remedy of the Occupational Disease 

Act, whereas Poyser dealt with the 
similar provision of the WC Act.  In both 
cases the Court relied on clear statutory 
language in making its determinations.

The Poyser/Barber paradigm has been 
widely followed in the subsequent years, 
but there have been some subsequent 
decisions which have “chipped away” at 
it, based on very specific factual scenarios. 

Exclusive Remedy Defeated
In Martin v. Lancaster Battery Co., Inc., 
606 A.2d 444 (Pa. 1992) an exception to 
exclusivity was granted.  The employer 
manufactured automotive batteries, 
which was a process that involved 
extensive employee exposure to lead 
dust and fumes.  Federal regulations 
required regular testing of employees for 
lead content in the blood.  Plaintiff was 
an employee whose blood was tested 
along with other employees.  However, 
the plaintiff’s blood test results were 
withheld from him for a 3 year period, 
and upon providing him with some 
blood test results, the test results were 
altered by the employer.  Plaintiff was 
eventually diagnosed with chronic lead 
toxicity, lead neuropathy, hypertension, 
gout, and renal insufficiency.  It was 
found that the severity of his condition 
would have been substantially reduced 
if his employer had not perpetrated a 
delay by failing to accurately report his 
blood levels to him.  The Court took 
pains to distinguish this factual pattern 
from Poyser.  The Court held that the 
“fraudulent misrepresentation” made 
by the Poyser employer was made to 
a 3rd party (government regulators), 
whereas the misrepresentation in Martin 
was made directly to the plaintiff.  The 
Court also noted that the damages being 
sought by Martin were for “aggravation” 
of his work related injury, not for the 
injury itself, which was presumably 
compensable under the WC Act in the 
regular course.

In Tooey v. AK Steel Corp., 81 A.3d 851 
(Pa. 2013) the PA Supreme Court struck 
another blow to the exclusive remedy 
provision.  Plaintiff was a salesman 
of asbestos products.  He developed 
mesothelioma in 2007 and died a 
year later.  He had not worked for the 
employer at which he was exposed since 
1982.  His claim was time barred under 
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the Workers’ Compensation Act and his 
estate/dependents filed a civil action.  In 
a lengthy opinion, the Supreme Court 
essentially held that if a claim is time 
barred by the Workers’ Compensation 
Act, exclusivity does not prevent a 
direct civil action against the employer.  
Workers’ Compensation benefits were 
not available so a civil remedy must 
be available, in the Court’s reasoning, 
as otherwise the plaintiff would have 
had no remedy at all.  The suit was 
remanded to the trial court and allowed 
to proceed.  We would further note that 
such claims may need to be defended 
by the Workers’ Compensation carrier 
under “B-side” coverage, as a typical 
CGL policy would not cover claims 
by employees and the illness/injury 
arose out of the employment, though 
Employer’s Liability policy exclusions 
should be closely studied.

With respect to “B-side” liability in 
general, there is a dearth of case law on 
this topic, though the Federal 3rd Circuit 
which hears PA appeals when there 
is appropriate federal jurisdiction did 
issue a decision on the topic in 1989 in 
the matter of Forum Insurance v. Allied 
Security, Inc., 866 F.2d 80 (3rd Cir. 1989).  
In the Forum matter, a security guard 
working for the defendant attacked and 
killed a fellow security guard.  A wrongful 
death suit was filed by the family of the 
deceased against the employer, alleging 
negligence in hiring.  The killing was 
ultimately determined to have been the 
result of “personal animus” and not a 
work-related reason, meaning that under 
the Workers’ Compensation Act it would 
not have been compensable.  However, 
the CGL carrier sought declaratory 
judgment after the fact that it should have 
had no obligation to defend in the first 
place, arguing that this should have been 
defended and covered by the employer’s 
Workers’ Compensation policy as it 
“arose” from the course of employment.  
The Workers’ Compensation carrier 
countered that if it is not compensable 
under the Workers’ Compensation Act, 
it should not have a duty to defend.  
The Court disagreed and ordered the 
Workers’ Compensation carrier to 
partially indemnify the CGL carrier (the 
costs were apportioned).  In doing so, 
the Court made a distinction between an 

injury “arising from employment” and 
a “compensable injury” for Workers’ 
Compensation purposes.  It held that 
just because there is a specific coverage 
exemption in the Workers’ Compensation 
statute (“personal animus”), that does not 
mean that the injury did not ultimately 
arise from the employment, and that 
“B-side” coverage (at least in terms of 
duty to defend) can exist for otherwise 
non-compensable claims.  

Application/Analysis
Overall, we see strong defenses to 
potential civil law COVID-19 claims 
asserted by employees or dependents of 
employees against their employers.
Applying the principles of the cases 
above to potential COVID-19 based civil 
complaints by employees, it appears to 
us that Martin v. Lancaster Battery may 
be the most troubling, though we see a 
potentially large distinction as will be 
discussed below.  
Tooey resulted from the very long period 
between the end of the employment and 
the development of the condition.  If 
plaintiff’s condition had manifested 
within the timeframe allowed under 
the Workers’ Compensation Act to be 
compensable, this would likely have 
been handled routinely in Workers’ 
Compensation Court.  From what is 
currently known about COVID-19 and 
its gestational period, this does not 
appear to be a major concern.  
The Forum case dealt with a specific 
exemption to compensability under 
the Workers’ Compensation Act.  
While arguments can be made against 
compensability of COVID-19 claims 
under 301(c)(2) of the Act by arguing 
that it does not fit within the definition 
of an occupational disease under Section 
108(n) of the Act (as data is not yet 
compiled on whether the incidence of 
COVID-19 is substantially higher in 
any specific professions as opposed 
to others,) claimants still have the 
option of filing under Section 301(c)
(1) for “disease as injury”, with the 
only detriment to a claimant being the 
lack of availability of the rebuttable 
presumption of relatedness provided for 
occupational disease claims.  We thus 
do not foresee a Forum-based argument 
for civil liability being viable as there 
is no blanket COVID-19 exception to 

compensability, though this may not 
obviate a B-side duty to defend.

With respect to Martin v. Lancaster 
Battery, we do not believe that it is a 
coincidence that the lawsuit filed in 
Philadelphia (Benjamin) specifically 
alleged numerous instances of fraudulent 
or intentional misrepresentation by the 
employer to its workers as the basis for 
the decedent’s infection and death.  The 
plaintiffs are clearly trying to fit the case 
into the Martin mold, as one of the main 
distinguishing points of Martin when 
compared to Poyser was that the Martin 
defendants were alleged to have made the 
“fraudulent misrepresentations” directly 
to their workers as opposed to making 
them to a 3rd party.  However, where 
the Martin analysis may (and should, 
in our opinion) fail is that the Martin 
court also specifically distinguished 
the benefits being sought from the suit 
as something different than ordinary 
WC benefits.  Martin awarded benefits 
based on “aggravation” of a work 
injury by the employer’s fraudulent 
misrepresentation, not based on the 
work injury itself.  Unless the plaintiff 
in Benjamin plans to make detailed 
scientific arguments about increased 
“viral load” exposure leading to more 
severe cases than would otherwise 
have been suffered (which hasn’t been 
definitively proven yet), and can tie that 
increased load exposure into the alleged 
misrepresentations by the defendant, it 
seems to us that the Benjamin plaintiff 
isn’t seeking benefits for an aggravation 
of an injury, only compensation for the 
injury/death itself, which should be 
otherwise compensable for Workers’ 
Compensation purposes, presuming a 
causal relationship can be proved.

Conclusion
We anticipate that the Plaintiff’s bar 
will continue to test the limits of the 
exclusivity rule with additional creative 
suits designed to play on the sympathy 
and uniqueness of the current situation.  
While we believe that the current state 
of the law should make the success of 
such endeavors uncertain at best, we 
continue to monitor the situation for 
developments either from the courts or 
from the legislature.
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MIXED RESULTS IN RECENT SKI RESORT LIABILITY CASES
By Daniel E. Cummins, Esquire,* Cummins Law

As a general rule, the doctrine of 
assumption of the risk, with its attendant 
“complexities” and “difficulties,” see, 
generally, Howell v. Clyde, 533 Pa. 
151, 620 A.2d 1107 (1993) (Opinion 
Announcing the Judgment of the Court 
by Flaherty, J.), has been supplanted by 
the Pennsylvania General Assembly’s 
adoption of a system of recovery based 
on comparative fault in the Comparative 
Negligence Act. 42 Pa.C.S. § 7102(a)–
(b).1 However, two years after enacting 
the Comparative Negligence Act in 
1978, the legislature amended the statute 
to address more specifically the question 
of injuries arising from downhill 
skiing. The Skier’s Responsibility 
Act amendment, which is somewhat 
unusual in that it begins with specifically 
preserves the assumption of the risk 
doctrine in cases involving downhill 
skiing injuries. The Act provides:

 (c) Downhill Skiing.—

   (1)  The General Assembly finds 
that the sport of downhill 
skiing is practiced by a 
large number of citizens 
of this Commonwealth 
and also attracts to this 
Commonwealth large numbers 
of nonresidents significantly 
contributing to the economy 
of this Commonwealth. It is 
recognized that as in some 
other sports, there are inherent 
risks in the sport of downhill 
skiing.

   (2)  The doctrine of voluntary 
assumption of the risk as it 
applies to downhill skiing 
injuries and damages is not 
modified by subsections (a) 
and (b).

42 Pa.C.S. § 7102(c).

The Supreme Court in Hughes v. Seven 
Springs Farm, Inc., 563 Pa. 501, 504–05, 
762 A.2d 339, 341 (2000) applies the Act 
and provides an analysis of determining 
the activity involved was skiing and the 
injury causing activity was an inherent 
risk of skiing.

  a two-part inquiry. First, this Court 
must determine whether appellee was 
engaged in the sport of downhill skiing 
at the time of her injury. If that answer 
is affirmative, we must then determine 
whether the risk of being hit from 
behind by another skier while skiing 
towards the ski lift at the base of the 
slope is one of the “ inherent risks” of 
downhill skiing, which appellee must 
be deemed to have assumed under the 
Act. 

Hughes v. Seven Springs Farm, Inc., 563 
Pa. 501, 510, 762 A.2d 339, 344 (2000).

  It is equally clear that the risk of 
colliding with another skier at the 
base of a ski slope is one of the 
“common, frequent and expected” 
risks “inherent” in downhill skiing. 
42 Pa.C.S. § 7102(c)(1). Indeed, other 
skiers are as much a part of the risk in 
downhill skiing, if not more so, than 
the snow and ice, elevation, contour, 
speed and weather conditions. As 
anyone who has ever undertaken the 
sport of skiing is painfully aware, it is 
a sport in which it is common for the 
participants to lose control.

Hughes v. Seven Springs Farm, Inc., 563 
Pa. 501, 511, 762 A.2d 339, 344 (2000).

The inherent risk analysis also morphed 
into a “no-duty” legal concept for 
activities that involved an inherent risk.

  The assumption of the risk defense, 
as applied to sports and places of 
amusement, has also been described 
as a “no-duty” rule, i.e., as the 
principle that an owner or operator 
of a place of amusement has no 
duty to protect the user from any 
hazards inherent in the activity. See 
Restatement (Second) of Torts, § 
496A, cmtT c, 2 (where plaintiff has 
entered voluntarily into some relation 
with defendant which he knows to 
involve the risk, he is regarded as 
tacitly or impliedly agreeing to relieve 
defendant of responsibility, and to 
take his own chances); Hughes, 762 
A.2d at 343–44 (citing Jones v. Three 
Rivers Mgmt. Corp., 483 Pa. 75, 394 

A.2d 546 (1978)). Our decision in 
Hughes made clear that this “no-duty” 
rule applies to the operators of ski 
resorts, so that ski resorts have no duty 
to protect skiers from risks that are 
“common, frequent, and expected,” 
and thus “inherent” to the sport of 
downhill skiing. Where there is no 
duty, there can be no negligence, and 
thus when inherent risks are involved, 
negligence principles are irrelevant—
the Comparative Negligence Act is 
inapplicable—and there can be no 
recovery based on allegations of 
negligence. See, e.g., Althaus ex rel. 
Althaus v. Cohen, 562 Pa. 547, 756 
A.2d 1166 (2000) (primary element 
in any negligence cause of action is 
that defendant owes a duty of care to 
plaintiff).

  Accordingly, in Hughes, we laid out 
a two-part inquiry for determining 
whether a skier assumed the risk of a 
particular injury, asking first whether 
the skier was engaged in the sport 
of downhill skiing at the time of the 
injury, and second, whether the injury 
arose out of a risk inherent to the sport 
of skiing. Hughes, 762 A.2d at 344. 
In answering the first question, we 
clarified that “the sport of downhill 
skiing encompasses more than merely 
skiing down a hill. It includes those 
activities directly and necessarily 
incident to the act of downhill skiing. 
Such activities include boarding the 
ski lift, riding the lift up the mountain, 
alighting from the lift, skiing from 
the lift to the trail and, after a run is 
completed, skiing towards the ski lift 
to start another run or skiing toward 
the base lodge or other facility at 
the end of the day.” 762 A.2d at 344 
(emphasis added). Because the sport 
of downhill skiing encompasses all 
these necessarily associated activities, 
we further determined that the risk 
of downhill skiing must include the 
risks inherent to them. We reasoned 
that to construe the Act otherwise 
would be to interpret it improperly in 
“an extremely narrow, hypertechnical 
and unrealistic manner.” Id. Thus, we 
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concluded that skiing towards the lift 
after completing a run was part of the 
sport of skiing and, as to the second 
part of the inquiry, we determined 
with little difficulty that colliding 
with another skier was an inherent 
risk of skiing because such collisions 
are common, frequent, and expected. 
Therefore, we held that the injured 
skier was barred by the Act from 
recovering damages and summary 
judgment was appropriate. Id. at 345.

Chepkevich v. Hidden Valley Resort, 
L.P., 607 Pa. 1, 21–22, 2 A.3d 1174, 1186 
(2010).

Judgment on the Pleadings Granted

In the case of Borden v. Grossberger, No. 
187-Civil-2019 (C.P. Monroe Co. Dec. 
10, 2019 Harlacher-Sibum, J.), granted a 
Defendant’s Motion for Judgment on the 
Pleadings in a snowboarding accident 
case. 

According to the Opinion, the Plaintiff 
asserted that she was injured when 
the minor Defendant, who was 
snowboarding at the time, struck the 
Plaintiff as she waited in line to board 
the ski lift. 

The Plaintiff filed suit against the minor, 
the parents of the minor, and the ski 
resort. 

The minor Plaintiff filed a Motion for 
Judgment on the Pleadings alleging 
that the Plaintiff’s claims against him 
were barred by the Pennsylvania Skier’s 
Responsibility Act, 42 Pa. C.S.A. 
§7102(c). 

The court in this snowboarding case noted 
that previous appellate court decisions 
have held that the Pennsylvania Skier’s 
Responsibility Act applies equally to 
snowboarders. 

Also, from the perspective of the skier 
Plaintiff, Judge Harlacher Sibum also 
noted that the sport of downhill skiing 
to which the Pennsylvania Skier’s 
Responsibility Act is to be interpreted 
broadly and is not strictly limited to 
those times where a person is actually 
skiing downhill. Rather, the courts 
have held that other activities directly 
and necessarily incident to the act of 
downhill skiing, such as boarding a ski 
lift, riding a lift up the mountains, a 

lighting from the lift, and engaging in 
other skiing activities, all fall under the 
scope of the act. 

In this matter, the Plaintiff, who was 
standing at the base of a hill and waiting 
to get on a ski lift, was attempting to 
assert that she was not engaged in the 
sport of downhill skiing at the time she 
was struck by the snowboarder. 

The court ruled that the language of the 
Plaintiff’s Complaint, which confirmed 
that the Plaintiff was in line to board the 
ski lift, brought the Plaintiff’s case under 
the Act. The court noted that it would be 
“a tortured reading of the Complaint to 
reach the conclusion that Plaintiff was in 
the line for any other purpose.” 

Having determined that the Plaintiff was 
engaged in the sport of downhill skiing, 
the court continued its analysis under 
the Act and determined that the case 
law confirms that being struck by other 
skiers is an inherent risk of the sport of 
downhill skiing. 

As such, Judge Harlacher Sibum 
held that the Pennsylvania Skier’s 
Responsibility Act applied and served 
to support a finding that the Plaintiff’s 
claims against the minor Plaintiff were 
barred by the assumption of risk doctrine 
as preserved under that Act. 

Motion for Summary Judgment Denied

In the case of Kozlowski v. JFBB Ski 
Areas, Inc., No. 3:18-cv-353 (M.D. 
Pa. Dec. 12, 2019 Mariani, J.), the 
court addressed a Motion for Summary 
Judgment filed on behalf of a Defendant 
in a case arising out of a skiing accident 
that occurred at the Big Boulder Ski 
Resort. The Plaintiff filed a Complaint 
alleging a claim of negligence and a 
count in gross negligence/recklessness.

In his Complaint, the Plaintiff alleged 
that he was skiing at Big Boulder ski 
resort and, as it came to an intersection 
of trails, he followed tracks which led to 
an embankment at the edge of a catwalk. 
The Plaintiff additionally alleged that, 
as he skied down the embankment, he 
suddenly and unexpectedly collided 
with partially exposed snowmaking 
pipes which alleged could not be seen 
from a reasonable safe distance in the 
area where he was skiing. The Plaintiff 

alleges injuries as a result.

Before the court was a Motion for 
Summary Judgment by the Defendant 
asserting that the Plaintiff’s claims were 
barred by the Pennsylvania Skier’s 
Responsibility Act, the common law 
construing that act, and the release found 
on Big Boulder’s ski lift ticket.

The court denied the motion on various 
grounds.

Relative to the defense claim that the 
Plaintiff’s negligence count was barred 
by the assumption of risk doctrine as 
bound under the Skier’s Responsibility 
Act, the court noted that the Defendant 
had not established, as a matter of law, 
that the risk at issue (colliding with 
hidden snowmaking pipes) is inherent in 
the sport of downhill skiing.

On the claims of gross negligence and/
or recklessness, the court decided that 
judgment could not be entered on the 
current record as the case was not 
entirely free from doubt. As such, the 
court allowed this issue to go to the jury. 

Relative to the validity of the Release 
language contained on the Big Boulder 
lift ticket, the court noted that, since 
it had ruled that the question of gross 
negligence and/or recklessness could 
not be determined that this stayed 
the proceeding, the validity of the lift 
ticket release provision, and whether it 
applied to claims of gross negligence 
and recklessness, also could not be 
determined on the current record before 
the court. 

For these reasons, the court denied the 
Motion for Summary Judgment filed by 
the Defendant.

Court Rules that Pennsylvania’s Skier’s 
Responsibility Act Does Not Apply to 
Snowtubers

In what appears to be a case of first 
impression, the court in the case of 
Amadeo v. Spring Mountain Adventures, 
Inc., No. 18-2472 (E.D. Pa. Nov. 1, 
2019 Kenney, J.), denied a Defendant’s 
motion for summary judgment and ruled 
that protections afforded to defendant 
ski resorts under Pennsylvania Skier’s 
Responsibility Act do not apply to 
snowtubing activities.
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According to the short matter-of-fact 
Opinion of the court, the Plaintiff injured 
her ankle when her snow tube hit a 
barrier at the end of a run.

The defense filed a motion for summary 
judgment under Pennsylvania’s Skier’s 
Responsibility Act and argued that, under 
that Act, snowtubing activities carry 
inherent risks that a participant assumes 
when engaging in such activities.

The court here noted that no prior 
decisions had ruled that snowtubing 
activities fell under the ambit of the Act 
which is focused on downhill skiing 
activities.  The court in this Amadeo case 
predicted that, if faced with the issue, 
the Pennsylvania Supreme Court would 
fall on the side that favors plaintiffs 
and would rule that snowtubing should 
be viewed as an “inherently benign” 
activity under Pennsylvania law.

As such, since the court found that 
the Skier’s Responsibility Act did not 
support the granting of the Defendant’s 
motion for summary judgment, the 

motion was denied.

Summary Judgment Granted in 
Snowtubing Case
In the case of Hamber v. CBH2O, LP t/a 
Camelback Mountain Resort, No. 8778-
CV-2017 (C.P. Monroe Co. Jan. 9, 2020 
Harlacher Sibum, J.), the court granted 
the Defendant’s Motion for Summary 
Judgment and dismissed the Complaint 
with prejudice in a case involving 
allegations of injuries allegedly sustained 
by the Plaintiff while snowtubing at 
Camelback Mountain Resort.
The Plaintiff alleged that, while nearing 
the end of a snow tube run, his tube came 
into contact with a deceleration mat and 
became airborne, causing the Plaintiff 
to be ejected from the snow tube and 
to land on his neck in an adjacent snow 
tubing lane. The Plaintiff alleges that the 
accident was caused by the improper 
placement of the deceleration mat.
The court ruled that the use of a 
deceleration mat was directly related 
and inherent to the sport of snow tubing 

as it would be a common, frequent and 
expected part of the activity to encounter 
some decelerating agent at the end of the 
run.

Given that contact with the deceleration 
mat was an inherent part of the 
snowtubing activity, and given that the 
risk of being thrown from the snow 
tube as an inherent part of snow tubing, 
the court held that the Defendant had 
no duty to protect the Plaintiff under 
Pennsylvania law from contact with the 
deceleration mat or the general risk of 
being thrown from the tube.

As such, the court found that the 
Plaintiff’s negligent claim was barred 
under the “no-duty” doctrine.

*Daniel E. Cummins is the managing partner 
of the Clarks Summit, PA law firm of  Cummins 
Law.  He is also the writer of the Tort Talk Blog 
and provides mediation services through Cummins 
Mediation.

May a Carrier Be Required to Direct a 20% Fee on Medical 
Expense to Claimant’s Counsel?
By Katherine M. Richardson, Esquire, The Dombrowski Group, P.C.

This is an analysis of the recently decided 
case of Neves v. WCAB (American 
Airlines), Pa. Commw. No. 1431 C.D. 
2018, filed May 14, 2020, 2020 Pa. 
Commw. LEXIS 394, (Pa. Commw. 
2020), and to discuss its potential 
effect on a Carrier’s obligation to pay 
Claimant’s counsel 20% fee on medical 
expenses. 

Increasingly, Claimant’s attorneys have 
drafted their counsel fee agreements to 
maximize their net recovery.  Some firms’ 
20% fee agreements have been drafted 
to permit them to receive 20% of the 
value of medical expenses awarded on a 
Claim Petition.  In the matter of Neves 
v. WCAB (American Airlines), decided 
May 14, 2020, the Commonwealth Court 
held that where there is an agreement 
between counsel and Claimant that 
provides for Claimant’s counsel to 
receive 20% of all awarded benefits, the 
counsel fee shall be calculated against 
the entire award for both medical and 

indemnity compensation and that the 
record should reflect that Claimant 
understands that the counsel fees are to 
be applied to the entire award including 
medical compensation.  

Section 442 of the Act reads: 

  All counsel fees, agreed upon by 
claimant and his attorneys, for 
services performed in matters before 
any workers’ compensation judge or 
the board, whether or not allowed as 
part of a judgment, shall be approved 
by the workers’ compensation judge 
or board as the case may be, providing 
the counsel fees do not exceed twenty 
per centum of the amount awarded. 

  In cases where the efforts of claimant’s 
counsel produce a result favorable to 
the claimant but where no immediate 
award of compensation is made, 
such as in cases of termination or 
suspension, the hearing official shall 
allow or award reasonable counsel 

fees, as agreed upon by claimant and 
his attorneys, without regard to any 
per centum. In the case of compromise 
and release settlement agreements, no 
counsel fees shall exceed twenty per 
centum of the workers’ compensation 
settlement amount.

The Neves Court held that, “Section 442 
does not distinguish between the type of 
compensation awarded; does not require 
an inquiry into the reasonableness of a 
20% fee agreement; and does not make 
the amount and degree of difficulty of 
the work performed by the attorney 
relevant. A 20% counsel fee is per se 
reasonable.”  The Court overturned the 
Workers’ Compensation Appeal Board 
and the Workers’ Compensation Judge 
below. We note that in this case, the fee 
agreement at issue used general language 
pertaining to all awarded benefits and 
was non-specific as to medical benefits, 
something which the 22-page Dissenting 
Opinion points out. 
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Commonwealth Court Rejects Claimant’s  
Theory of Misuse of State Forms

By Neil T. Dombrowski, Esquire, The Dombrowski Group, P.C.

The Act provides that a medical provider 
may only receive a medical payment in 
an amount provided for under the Act 44 
fee caps. A Claimant entering into such a 
20% fee agreement on medical benefits 
creates potential that the healthcare 
provider, after receiving only 80% of the 
Act 44 amount, may file an Application 
for Fee Review, and therefore may 
maintain a claim against the Claimant for 
the remaining 20% amount of medical 
payments that was paid to Claimant’s 
counsel.  

This Decision serves to potentially 
enrich Claimants’ attorneys who refer 
their clients to providers who provide 
prodigious amounts of treatment (often 
physical therapy or chiropractic care) 
as it may serve to increase Claimants’ 
counsel’s net recovery from litigation in 
the event of a favorable decision. For the 
Carrier it provides a potential penalty pit.  
If the Judge’s Order finds the 20% fee 
reasonable and the 20% fee agreement is 
approved with the fee agreement entered 

into as a matter of record, a Carrier who 
directs the full Act 44 fee cap amount 
to a medical provider and does not 
direct 20% of that amount to Claimant’s 
counsel may potentially be subject to a 
Penalty Petition for non-payment of the 
attorney’s fee.

It is important that Defense counsel 
carefully review Claimant’s counsel’s fee 
agreement submitted in the proceedings 
as it pertains to past medical benefits 
as well as future medical benefits.  The 
Neves case is not clear on this issue, but 
it may potentially follow that if the 20% 
fee pertains to past awarded medical 
benefits, it may also apply to ongoing 
awarded benefits or even medical 
benefits paid on an ongoing basis in the 
context of a Termination proceeding 
where the Judge is approving the 20% 
fee at the outset of the case while denying 
supersedeas.  

Defense counsel should further ensure 
that the record is clear as to whether or 

not Claimant intended the counsel fee to 
be applied to the entire award including 
medical expense, to include the full 
knowledge that the provider under Fee 
Review may seek the remaining 20% 
directly from Claimant. There needs to 
be precise clarity on the record in order 
to best protect our interests in the event 
of an award.  It also needs to be made 
clear when entering into Compromise 
and Release Agreements that involve the 
payment of medical bills. Even further, 
in the event of award, Defense counsel 
should carefully advise the Carrier as to 
the payment obligation as it relates to 
Claimant’s counsel’s 20% fee and the 
payment of awarded medical expense.  
Carriers will need to be vigilant in terms 
of their claims handling of cases where a 
20% fee chargeable to medical expenses 
is applicable. 

The Pennsylvania Commonwealth Court 
addressed Claimant’s contention that 
Bureau documents were “misused” in the 
context of a Notice Stopping Temporary 
Compensation and Notice of Denial in the 
recently decided case of Communication 
Test Design v. WCAB (Simpson) (April 
22, 2020).  The panel Opinion was 
authored by Judge Anne Covey.  The 
Court rejected the claimant’s theory of 
reinstatement of benefits and imposition 
of penalties as being inconsistent with 
the statutory language in Section 406.1 
(d)(5)(i).   The Court held that a Notice 
of Temporary Compensation converts to 
a Notice of Compensation only when it 
is not stopped within 90 days.  Failure 
to stop the NTCP within 5 days of last 
payment of benefits does not warrant the 
sanction of conversion. 

In this case, the employer had issued 
NTCP and further had subsequently 
filed within the ninety day pay without 
prejudice window a NCD and a NSCP.  
The claimant filed a petition to reinstate, 

a penalty petition, and a claim petition.  
The employer filed a Petition to Suspend 
and a Petition to Terminate. The claimant 
argued that based on the dates on the 
NSTC that it was not filed within 5 days 
of the last payment of indemnity benefits.  
The claimant presented no proof of the 
last date of payment, or the periods 
covered by the last payment.  It appears 
he argued simply based on the dates on 
the form.  This was sufficient for the 
WCJ to order reinstatement of benefits, 
finding an automatic conversion.  It was 
sufficient for the WCJ to also impose 
a 10% penalty.  The Judge denied the 
claim petition, finding claimant did 
not prove disability but having granted 
an automatic reinstatement, benefits 
continued until she terminated as of the 
date of her decision.

The Court reasoned that claimant bears 
the burden under a Reinstatement 
Petition to establish entitlement to a 
reinstatement of benefits. It further 
reasoned that, where an employer 

has filed a NSTCP, the payment of 
temporary compensation is not an 
admission of liability with respect to 
the injury, and that the employee must 
file a claim to establish the liability of 
the employer. Because the NSCP in this 
case was filed within ninety days of the 
NTCP, the NTCP could not convert to 
a Notice of Compensation Payable by 
operation of law. The Court rejected 
Claimant’s theory that benefits would 
automatically be reinstated under the 
NTCP, and instead held that Claimant 
has an obligation to establish entitlement 
to disability benefits under the Act. The 
Court expressly rejected the theory of an 
automatic reinstatement of benefits to 
claimant under the original NTCP due to 
“misuse of forms”.

The Court stressed that in reviewing 
Section 406.1 (d)(5)(i) there is no 
sanction of a conversion by operation 
of law of an NTCP to a NCP for failure 
to issue the NSTC within 5 days. In 
fact, the statute is silent on what, if any, 
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remedy is afforded in that circumstance.  
The Act, however, is clear, in Section 
406.1 (d)(6) that if the NSTC is not filed 
within 90 days there is a conversion 
by operation of law.   It is possible to 
imagine a scenario where an employer 
might be penalized for a 5 day violation, 
however, for that to occur, the elements 
of a claim must be established, and the 

record must be developed sufficiently to 
prove the  5 day violation.  The Court 
was not satisfied that happened in this 
case.

A number of claimants’ firms have 
initiated penalty proceedings claiming 
“misuse of forms” and asserting an 
automatic reinstatement benefits under 

an original NTCP. The Court, under this 
fact pattern, has rejected that theory. 

Claimant has not filed for Petition for 
Allowance of Appeal to the Pennsylvania 
Supreme Court.

AUTOMOBILE CASE LAW UPDATE - DECEMBER, 2020
By Thomas A. McDonnell, Esquire, Summers, McDonnell, Hudock, Guthrie & Rauch, P.C.

SUPERIOR COURT APPLIES 
GALLAGHER AND INVALIDATES 
HOUSEHOLD EXCLUSION YET 
AGAIN

ERIE INSURANCE EXCHANGE 
v. PETRIE, No. 261 EDA 2020 (Pa. 
Super. Nov. 19, 2020). 

Scott Petrie was riding a motorcycle 
when he was struck and killed by a truck 
operated by an underinsured motorist. 
Petrie’s wife made a claim to Foremost 
Insurance Company for the UIM benefits 
covering Petrie’s motorcycle and those 
were tendered. She then made a claim for 
additional UIM benefits under an Erie 
policy covering four household vehicles. 
Petrie had waived stacking under that 
policy. Erie denied Petrie’s claim based 
on the household exclusion and the 
stacking waiver. Erie filed a declaratory 
judgment action and sought judgment 
on the pleadings which the trial court 
granted. The trial court found that the 
stacking waiver did waive inter-policy 
stacking. On appeal, Superior Court 
disagreed with the trial court and found 
the stacking waiver to be ambiguous 
and thus unenforceable. Superior Court 
then reviewed the household exclusion 
in light of the Gallagher decision and 
found that Supreme Court’s decision in 
Gallagher invalidating the household 
exclusion was very broad and not limited 
to a situation where the same insurer 
insures all household vehicles. Superior 
Court therefore reversed the trial court 
and remanded the case for further 
proceedings. 

IN MEMORANDUM DECISION, 
SUPERIOR COURT UPHOLDS 
VERDICT FOR MEDICAL EX-
PENSES AND WAGE LOSS DE-
SPITE DEFENSE EXPERT’S CON-

CESSION OF AN INJURY

NADAL v. BUCKWALTER, No. 1984 
MDA 2019 (Pa. Super. Oct. 15, 2020) 
(memorandum decision). 

Chastity Nadal was rear-ended by 
Shawn Buckwalter in Lebanon County 
and alleged that she suffered soft-tissue 
injuries to her neck and back which were 
ongoing. Her doctor testified that she 
had a chronic cervical strain and that 
her prognosis was only fair. Buckwalter 
argued to the jury that the accident 
involved a minor impact with only minor 
property damage. He was driving a small 
Ford Focus while Nadal was driving a 
large van. Buckwalter also had plaintiff 
examined, and the IME physician opined 
that plaintiff had a cervical strain which 
would have healed within six weeks. 
The IME doctor also pointed out that all 
x-rays and MRI scans were negative and 
plaintiff’s findings on examination were 
inconsistent. The jury awarded only 
$916.56 for past medical expenses and 
lost wages. 

Plaintiff filed a Motion for Post Trial 
Relief which the trial court denied. 
On appeal, Superior Court affirmed 
the trial court and noted that, based on 
the evidence of record, the jury could 
reasonably have found that while plaintiff 
may have suffered a cervical strain, she 
was exaggerating her symptoms and 
the jury was not required to award her 
compensation of they did not find her to 
be credible.

FEDERAL DISTRICT COURT EX- 
TENDS GALLAGHER TO SCENA-
RIO INVOLVING TWO DIFFERENT 
HOUSEHOLD MOTOR VEHICLE 
INSURERS

NATIONAL GENERAL INSURANCE 
COMPANY V. SHELDON, No. 19-CV-
212 (W.D. Pa. 2020)

Sheldon was injured while operating 
his motorcycle insured by Dairyland 
Insurance Company.  Sheldon also had 
a household policy issued by National 
General providing stacked UIM 
coverage for four vehicles.  

Sheldon settled his claim against the 
tortfeasors as well as his primary UIM 
claim with Dairyland, the insurer that 
covered the motorcycle involved in the 
accident.  He then made an excess UIM 
claim to National General which denied 
the claim under the “household vehicle 
exclusion.”

National General then filed a Declaratory 
Judgment action asking the Court to 
declare that the “household vehicle 
exclusion” in the policy was valid and 
enforceable and that Sheldon was not 
entitled to UIM benefits under this 
policy.  

The parties eventually filed cross 
motions for summary judgment.  
National General attempted to factually 
distinguish this case from Gallagher v. 
GEICO as Gallagher involved the same 
insurer where National General did 
not insure the vehicle involved in the 
loss.  Sheldon contended that this was 
a distinction without a difference and 
that the holding in Gallagher should be 
extended to this factual scenario.  

In finding in favor of Sheldon, the Court 
held that the household vehicle exclusion 
did not conform with the statutory 
requirements of waiver of UIM coverage 
pursuant to §1738 of the Pa. MVFRL.  
The Court found that it did not matter 
whether one or two insurance companies 
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were involved. As such, the Gallagher 
case was followed in determining that 
the “household vehicle exclusion” was 
void under the Pa. MVFRL.  

LANCASTER COUNTY COURT 
FINDS UIM COVERAGE FOR 
INSURED BY FOLLOWING THE 
SUPREME COURT’S OPINION IN 
GALLAGHER v. GEICO 

DONEGAL MUTUAL INSURANCE 
COMPANY V. KRAUTSACK, 
NO.CI-19-04904 (Lancaster Co. 2020)

Devin Krautsack was injured while 
occupying his mother’s motorcycle 
which was insured by Progressive.  
That policy insured three motorcycles 
in the household.  The Krautsacks had 
executed a valid rejection of stacking 
form with respect to that policy.  

The Krautsacks were also named 
insureds on a separate automobile 
policy issued by Donegal covering two 
automobiles.  This policy provided for 
stacked UIM coverage.  No statutory 
waiver was ever signed with respect to 
UIM stacking.  

Donegal denied the UIM claim on 
the basis of the “household vehicle 
exclusion” contained in the policy.  The 
exclusion read as follows:

 We do not provide underinsured 
motorist coverage for “bodily injury” 
sustained: …

 2. by a “family member”;

        a.  who owns or leases a motor vehicle 
while occupying or when struck 
by any motor vehicle owned 
or leased by you or any family 
member which is not insured for 
this coverage under this policy…

Donegal sought a declaration that it 
had no duty to provide underinsured 
motorists benefits to Mr. Krautsack 
as a result of the above exclusionary 
language.  Cross motions for summary 
judgment were filed by the parties.  

Krautsack contended that the 
Pennsylvania Supreme Court’s opinion 
in Gallagher v. GEICO invalidated 
the household exclusion in this factual 
scenario.  Donegal contended that 
Gallagher is limited to the facts contained 

therein and should not be extended to a 
situation where different insurers are 
involved.  Also, Donegal contended that 
the Krautsacks valid stacking waiver 
under the Progressive policy not only 
operated to waive intra-policy stacking 
within that policy, but also waived 
inter-policy stacking under the Donegal 
policy.  

The trial Court granted the Krautsacks’ 
motion for summary judgment and 
denied that of Donegal.  In doing so it 
extended the holding in Gallagher to 
situations that involved two separate 
insurers.  The Court found that the Pa. 
MVFRL is clear that to effectuate a 
waiver of UIM coverage, a statutorily 
prescribed waiver form must be 
executed by the named insured.  The 
Court also found that the broad language 
in Gallagher demonstrated that the 
Supreme Court intended to invalidate, 
as a matter of law, all household vehicle 
exclusions where an insured had elected 
stacked UIM coverage.  

NORTHAMPTON TRIAL COURT 
FOLLOWS GALLAGHER AND  
REFUSES TO ENFORCE HOUSE-
HOLD EXCLUSION

DONEGAL MUT. INS. CO. v. 
RICCI-LOMBARDO, No: C-48-
CV-2019-11724 (C.C.P. Northampton 
Co. Oct. 29, 2020). 

Mr. Lombardo was involved in an accident 
on August 31, 2019 while operating 
his motorcycle, which was insured 
by Progressive Insurance Company. 
The other driver in the accident was 
insured by Travelers, and they tendered 
their liability limits to Mr. Lombardo. 
Mr. Lombardo also received his UIM 
limits from Progressive. Mr. Lombardo 
insured three other vehicles under a 
household policy issued by Donegal, and 
he made claim to Donegal for additional 
UIM benefits under those policies. 

Donegal denied the claim and filed a 
declaratory judgment action. The trial 
court in Northampton County found that 
the Gallagher decision from Supreme 
Court invalidating the household 
exclusion was applicable and refused to 
enforce Donegal’s exclusion. Donegal 
also argued that Mr. Lombardo had 
waived stacking on his motorcycle and 

should not be allowed to stack under 
the household policies. The trial court 
disagreed and noted that Mr. Lombardo 
had elected stacking under the household 
policies and these were the applicable 
policies for stacking purposes.

SCHUYLKILL COUNTY COURT 
UPHOLDS “REGULAR USE” 
EXCLUSION IN UIM POLICY

CONTI v. ERIE INSURANCE 
EXCHANGE, No. S-269-19 (Schuylkill 
Co. 2020)  

The Plaintiff, a police officer with the 
City of Hazleton, was injured while 
occupying a police vehicle while in the 
course and scope of his employment.  
The third party claim was resolved 
and a UIM claim was made under the 
Plaintiff’s personal auto policy.  There 
was no UIM coverage available for the 
police vehicle. 

Plaintiff’s policy through Erie provided 
$100,000 in UIM coverage, stacked, 
for two vehicles.  Erie denied the UIM 
claim on the basis of the “regular use” 
exclusion contained in the Plaintiff’s 
policy.  

The relevant policy language read as 
follows:

  EXCLUSIONS-WHAT WE DO 
NOT COVER

  This insurance does not apply to…11. 
Bodily injury to you or a resident 
using a non owned motor vehicle or 
a non owned miscellaneous vehicle 
which is regularly used by you or a 
resident but not insured for UM or 
UIM coverage under this policy.

After entering into a Stipulation of 
Facts, the parties filed cross motions for 
summary judgment.  The Court granted 
Erie’s motion finding that there was no 
coverage available as the police vehicle 
was regularly used by the Plaintiff.  
The stipulated facts indicated that the 
Plaintiff used one of eight marked police 
vehicles on a rotational basis.  

In reaching its decision the Court found 
that the Supreme Court’s Opinion in 
Williams v. GEICO was not invalidated 
by the Supreme Court‘s more recent 
opinion in Gallagher v. GEICO.  As such 
the Court upheld the regular use exclusion 
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as being clear and unambiguous and not 
violative of public policy.  

LEHIGH COUNTY TRIAL COURT 
AWARDS PLAINTIFF OVER 
$1,000,000 IN BAD FAITH CASE

UNTERBERG v. MERCURY INS. 
CO., No: 2016-C-806 (C.C.P. Lehigh 
Co. Oct. 15, 2020). 

This case arose out of alleged theft 
and vandalism to the insured’s vehicle. 
According to the court’s opinion, 
Mercury Insurance Company had no 
reasonable basis to believe that the 
insureds were involved with the theft or 
vandalism to their own car. In fact, an 
employee of Mercury admitted that it 
appeared the vehicle had been vandalized 
by unknown actors. The court found that 
Mercury’s actions amounted to breach 
of contract as well as bad faith since 
Mercury had no reasonable basis to deny 
the claim and recklessly disregarded its 
lack of a reasonable basis and denied 
the claim anyway. The insureds’ original 
claim had a value of approximately 
$15,000. The court awarded punitive 
damages of $900,000, attorney’s fees of 
almost $187,000, plus another $11,000 
in interest and court costs.

DISPUTE OVER VALUE OF UIM 
CLAIM DOES NOT AMOUNT TO 
BAD FAITH

FERTIG v. KELLEY AND HORACE 
MANN INSURANCE COMPANY, No. 
16-CV-4801 (C.C.P. Lackawanna Co. 
Nov. 5, 2020). 

Destiny Fertig was involved in a motor 
vehicle accident with the tortfeasor, 
Nicholas Kelley, on August 27, 2014 and 
later filed a Complaint against him and 
her own insurer, Horace Mann, for UIM 
benefits and bad faith. At the conclusion 
of discovery, Horace Mann filed a 
Motion for Partial Summary Judgment 
on the bad faith claim alleging that it was 
legally insufficient. 

The evidence showed that plaintiff 
treated for soft-tissue whiplash injuries, 

and the tortfeasor had a $100,000 liability 
policy. The court noted that Fertig 
accepted $57,500 in settlement of her 
third party claim against the tortfeasor 
and Horace Mann was entitled to a credit 
of $100,000. The court concluded that 
Horace Mann had a reasonable basis for 
refusing to make an offer and noted that 
a dispute over the value of a UIM claim, 
without more, is insufficient to prove 
bad faith. 

MONTGOMERY COUNTY COURT 
FINDS PRODIGAL DAUGHTER 
TO BE RESIDENT OF INSURED 
HOUSEHOLD FOR PURPOSES OF 
UIM COVERAGE

ERIE INSURANCE EXCHANGE V. 
CHRISTIANA MONTESANO, ET 
AL., NO. 2016-13318 (Montgomery Co. 
2020)

For the first 19 years of her life 
Christiana Montesano resided in 
Boyertown, Pennsylvania, with her 
father and stepmother.  While growing 
up Christiana spent approximately one 
month each summer living with her 
mother in Florida.  However she always 
returned to her father’s residence.  

A dispute developed between Christiana 
and her father whereby Christiana called 
her mother and asked her to buy her a 
plane ticket to Florida.  She packed only 
a small suitcase and did not tell her father 
or stepmother where she was going.  She 
left behind most of her clothing, jewelry 
and furniture.  

Christiana Montesano obtained a Florida 
driver’s license.  She also registered to 
vote in Florida and she was placed on 
her mother’s husband’s health plan.  

Approximately one month later 
Christiana Montesano left Florida to 
stay with her grandmother in Alabama in 
a place where she had her own bedroom.  
During this time she continued to receive 
mail in Pennsylvania and never had her 
mail forwarded or stopped.  She also 
kept a key to the Pennsylvania home.  

Christiana transferred her driver’s license 

and registration to vote to Alabama.  She 
also obtained employment there.  

At one point in December of 2013 both 
Christiana and her mother returned to 
Pennsylvania.  At this time the parties 
had a lengthy conversation whereby it 
was agreed that they wanted Christiana 
to return to Pennsylvania.  

Having decided to move back to 
Pennsylvania, Christiana packed up 
her belongings and was travelling from 
Alabama to Florida with her mother 
when a motor vehicle accident occurred 
wherein Christiana Montesano’s mother 
was killed and she was seriously injured.  
After being discharged from inpatient 
rehabilitation, Christiana returned to 
Pennsylvania to live with her father.  

At the time of the accident the 
Montesanos owned three vehicles 
insured by Erie.  Christiana made a UIM 
claim to Erie which was denied on the 
basis that she did not meet the definition 
of a “resident” as she did not physically 
reside with the named insureds at the 
time of the accident.  

Cross motions for summary judgment 
were filed after the parties entered into a 
stipulation of facts.  In a lengthy opinion 
the trial Court reviewed case law in 
Pennsylvania defining “resident” in the 
context of an insurance policy.  The 
Court then found that the Pennsylvania 
home was where Christiana had been 
physically living on a regular basis.  
She had a room at that home and lived 
there for 19 years.  The Court found 
that her trips to Florida and Alabama 
were temporary and that she intended 
to remain a resident of her father’s 
household in Pennsylvania.  

The Court found it significant that 
Christiana was making her way from her 
Grandmother’s home to Pennsylvania 
at the time of the accident.  Therefore, 
for all intents and purposes, her true and 
permanent residence was her father’s 
house.   
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PENNSYLVANIA DEFENSE INSTITUTE
Application for Membership

Eligibility for Membership:
Those persons shall be qualified for membership and may 
continue to hold membership herein who are:

 Members of the Pennsylvania Bar actively engaged in the 
practice of civil law, who individually devote a substantial 
portion of their time on litigated matters, to the defense of 
damage suits on behalf of individuals, insurance companies 
or corporations.

 Full-time executives, managerial or supervisory employees, 
of insurance companies, self-insurers, or corporations who 
individually devote a substantial portion of their time to 
claim administration or to matters with a direct impact upon 
claims administration including legislation activities.

Please complete the information requested on this form and 
mail or fax this application with your check (payable to the 
Pennsylvania Defense Institute) to: Pennsylvania Defense 
Institute, P.O. Box 6099, Harrisburg, PA  17112,  
FAX: 800-734-0732

To ensure proper credit, please supply all names of applicants 
or have each new member complete a copy of this application.

Annual Membership Fees
 1-9 members per organization: $265 per member
 10 or more members per organization: $240 per member
 Retired members: $25 per member

Name _____________________________________________

Firm or Company ___________________________________

Address ___________________________________________

__________________________________________________

E-mail Address _____________________________________

Telephone Number __________________________________

If you are an attorney, please provide the following  
information:

(1)  Name, address, telephone number and company  
affiliation for two current clients you represent in  
defense litigation matters:

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________

(2)  Name, address, telephone number of two members of  
the Pennsylvania Bar who can confirm that you devote a  
substantial portion of your practice on litigation matters  
in defense of damage suits on behalf of individuals,  
insurance companies or corporations.

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________

_______________________________________________
Signature

_______________________________________________
Date

Description of Present Responsibitilies _______________________________________________________________________

________________________________________________________________________________________________________

________________________________________________________________________________________________________
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FROM COUNTERPOINT’S EDITORS: 

Future publications of Counterpoint will be published 
by e-mail. Over the next several issues we will 
accumulate an e-mail database of subscribers. 

To continue to receive Counterpoint and enjoy its 
scholarly and informative articles, please take just a 

second and send your e-mail address to:

 Charles Wasilefski, Esquire
cwasilefski@padefense.org OR

lgamby@padefense.org

We appreciate your cooperation.

 PENNSYLVANIA DEFENSE INSTITUTE
Committee Preference

Please select up to three committees in which you would like to serve, numbering them in order of preference.

Amicus Curiae & Appellate Practice  . . . . . . . . . . .  ____

Bad Faith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Civil Practice and Procedure . . . . . . . . . . . . . . . . . .  ____

Employment and Civil Rights . . . . . . . . . . . . . . . . .  ____

General Liability . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

House Counsel  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Insurance Coverage and Subrogation . . . . . . . . . . .  ____

Motor Vehicle Law . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Products Liability . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Professional Liability  . . . . . . . . . . . . . . . . . . . . . . .  ____

Publications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Transportation and Trucking . . . . . . . . . . . . . . . . . .  ____

Workers’ Compensation . . . . . . . . . . . . . . . . . . . . .  ____

Young Lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____


