




















Footnotes

1 Supreme Court did not abuse its discretion when it permitted the parties to litigate the interest issue. Given
the way this litigation unfolded, the apportionment of interest did not come to the fore until plaintiff prepared a
proposed judgment, at which time ICSOP promptly challenged plaintiff's interest allocation, and both parties
had ample opportunity to brief and argue the issue prior to entry of judgment.

2 Judge Wilson's dissent is not confined to the parties' interest arguments but discusses common law, statutory,
and public policy arguments regarding postjudgment interest, to which we “pay[ ] scant attention” (Wilson



dissenting op. at ––––, ––– N.Y.S.3d at ––––, ––– N.E.3d at ––––). We focus only on the issue presented
in this appeal—ICSOP's liability, if any, for interest under the language of the two insurance policies. The
other arguments addressed by Judge Wilson are neither preserved for review nor argued; the only relevant
“policy” is the one reflected in the contracts.

3 Judge Fahey's “joint and several liability” analysis is simply inconsistent with the ICSOP Policy's payment
terms, which expressly exclude losses “within the Underlying Insurance area” (including the Arch
Supplementary Payments). That the ICSOP Policy follows-form to the nonconflicting terms of the Arch Policy
does not make ICSOP jointly and severally liable for payments it excluded.

1 Excess policies may provide coverage pursuant to what is commonly referred to as a “following” certificate
or policy. Under such a provision, the excess insurer provides coverage subject to exactly the same terms
and conditions as those of the underlying insurance (see 1 New Appleman New York Insurance Law § 16.04;

see also Viking Pump., Inc., 27 N.Y.3d 244, 252–253, 33 N.Y.S.3d 118, 52 N.E.3d 1144 [2016]).
2 That policy was rescinded during the pendency of the underlying personal injury action due to material

misrepresentations made by the insured in applying for that coverage.
3 The part of the primary policy providing for the payment of post-judgment interest has not, to this point, been

quoted in Section II of this writing. This part of the analysis presumes—safely—that the primary insurer must
pay post-judgment interest.

4 As a practical matter, that policy design incentivizes prompt payment of judgments owed by the respective
carriers, and should operate to discourage the delay in payment that occurred with respect to the amounts
owed relative to the underlying action.

1 I also agree with the majority as to the propriety of Supreme Court's decision to permit the parties to submit
additional briefs and present argument specifically directed to the issue of interest (majority op. at –––– n.
1, ––– N.Y.S.3d at –––– n. 1, ––– N.E.3d at –––– n. 1).

2 Kam Cheung notified ICSOP in May of 2009, Mr. Chen notified ICSOP directly on January 4, 2010, and Mr.
Chen again notified ICSOP on October 29, 2013.

3 In its opposition to the Plaintiff's motion for summary judgment, ICSOP argued that Mr. Chen had been
an employee of Kam Cheung's, and therefore Mr. Chen's injury fell within the excess policy's exclusion for
employer liability. In its order granting summary judgment, Supreme Court rejected ICSOP's employer liability
exclusion defense on the grounds that (1) no findings had been made that Mr. Chen was an employee of
Kam Cheung, and (2) that defense, which came four years after ICSOP originally disclaimed coverage, was
untimely.

4 Judge Fahey reaches a different conclusion based on an alternative reading of the policies that is reasonable.
Under that interpretation, the primary and the excess insurers are jointly liable for all postjudgment interest
because the follow-form excess policy incorporates the primary's postjudgment interest provision into its
policy. That joint liability extends until either insurer tenders its portion of the underlying judgment, which
ICSOP did not do until years after the judgment was entered. For the reasons explained herein, I believe
my interpretation of the excess coverage policy's allocation of responsibility for postjudgment interest best
comports with our cardinal rule of effectuating the parties' intent (see Evans v. Famous Music Corp., 1
N.Y.3d 452, 458, 775 N.Y.S.2d 757, 807 N.E.2d 869 [2004] [“It is well settled that our role in interpreting
a contract is to ascertain the intention of the parties at the time they entered into the contract”]; see also

Greenfield v. Philles Records, Inc., 98 N.Y.2d 562, 569, 750 N.Y.S.2d 565, 780 N.E.2d 166 [2002]). Judge
Fahey's interpretation, however, should be preferred over the majority's. Under our canon of construction for
situations in which an insurance agreement is subject to multiple reasonable interpretations, the reasonable

construction most favorable to the insured prevails (see Seaboard Sur. Co. v. Gillette Co., 64 N.Y.2d 304,
311, 486 N.Y.S.2d 873, 476 N.E.2d 272 [1984]). The majority's choice of the interpretation least favorable to
the insured does not comport with our longstanding precedent.

5 The majority's curious footnoted response to my dissent erroneously claims that the parties did not preserve a
claim that the policy should be interpreted to render ICSOP liable for postjudgment interest on its share of the



award only (see supra at ––––, ––– N.Y.S.3d at ––––, ––– N.E.3d at ––––) and confuses my use of the phrase
“policy's logic” in the first sentence of this paragraph to have something to do with public policy, when all I
mean is the logic—i.e., the structure and interrelationships—within the four corners of the insurance policy.
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