
COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT

COMMONWEALTH OF PENNSYLVANIA

DENNIS SLINGER, No. 9763-CV-2018

Plaintiff,

vs.

SAL-MART, INC.,

Defendant,

vs.

ROBERT HULME AND LINDA HULME,

Motion for Summary
JudgmentAdditional Defendants.

OPINION

This matter is before the Court on the motion for summary judgment

filed by Defendant Sal-Mart, Inc., (“Sal-Mart”). Defendant asserts that there are no

genuine issues of material fact existing and that summary judgment is appropriate.

The Plaintiff, Dennis Slinger (“Slinger”), filed  a complaint on February

22, 2019, against Sal-Mart. The complaint alleges Slinger was a customer at Sal-

Mart’s business on December 12,2016, when an accident occurred. Slinger alleges

that Sal-mart was negligent in failing to properly treat ice on the property which

caused a truck driven by Additional Defendant Robert Hulme (“Robert Hulme”) to

slide and crush Slinger against a dumpster. On March 19, 2019, Sal-Mart filed a

joinder complaint against Robert Hulme and his wife, Linda Hulme.



Notably, prior to the cited litigation in this case, on March 3, 2017, the

Plaintiff, Slinger, executed a release that provided for the discharge of the Hulmes,

and additionally “their heirs, executors, administrators agents, and assigns, and all

other persons, firms, or corporations liable or, who might be claimed to be liable...,”

In consideration for his execution of the release. Plaintiff received the sum of

$250,000.00. (Motion for Summary Judgment, Ex. C)

On April 22, 2020, Sal-Mart filed a motion for summary judgment

asserting there was no issue of material fact that Plaintiff had signed and executed

a valid release of all claims against all potentially liable parties relating to the

accident on December 12, 2016. On May 13, 2020, Plaintiff filed an answer to the

summary judgment motion of Sal-Mart. On June 30, 2020, the Additional

Defendants filed a response in support of Sal-Mart’s motion for summary judgment.

Oral arguments were held on July 29, 2020. The Court is now ready to rule on this

matter.

DISCUSSION

I. Standard of Review

Pa. R.C.P. 1035.2 provides that

[ajfter the relevant pleadings are closed, but within such
time as not to unreasonably delay trial, any party may
move for summary judgment in whole or in part as a
matter of law

(1) whenever there is no genuine issue of any material
fact as to a necessary element of the cause of action or
defense which could be established by additional
discovery or expert report, or
(2) if, after the completion of discovery relevant to the
motion, including the production of expert reports,
adverse party who will bear the burden of proof at trial
has failed to produce evidence of facts essential to the
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cause of action or defense which in a jury trial would
require the issues to be submitted to a jury.

Summary Judgment is granted where the pleadings, depositions, answers

to interrogatories, and admissions on file, together with the affidavits, if any, show

that there is no genuine issue of material facts and the moving party is entitled to

judgment as a matter of law. Coleman v. Coleman. 663 A.2d 741, 743 (Pa. Super.

1995). “Where the non-moving party bears the burden of proof on an issue, he may

not merely rely on his pleadings or answers in order to survive summary judgment.

Failure of a non-moving party to adduce sufficient evidence on an issue essential to

his case and on which it bears the burden of proof...establishes  the entitlement of

the moving party to judgment as a matter of law,  ” Murphy v. Duauesne University of

the Holy Ghost, 111 A.2d 418, 429 (Pa. 2001)(citation omitted).

Additionally, the court may draw all reasonable inferences in the record in

favor of the party opposing summary judgment. Nationwide Mut. Ins. Co. y. Nixon.

682 A.2d 1310 (Pa. Super. 1996). The non-moving party need only show that there

is a genuine issue as to any material fact to defeat a motion for summary judgment.

Elder v. Nationwide Ins. Co.. 599 A.2d 996 (Pa. Super. 1991).

II. The Release signed by Plaintiff.

Under Pennsylvania law the “effect of a release is to be determined

by the ordinary meaning of its language.” Taylor y. Solbera. 778 A.2d 664, 667 (Pa.

2001)(citation omitted). A party who signs a general release waiving all claims and

discharging all parties will be precluded from thereafter suing a party who did not

contribute consideration towards the release. Buttermore v. AllauiDpa Hospital. 561

A.2d 733 (Pa. 1989). Absent fraud, accident, or mutual mistake, the release



agreement of the parties is the law of the case. /cf. at p. 735. Plaintiff does not claim

there was any fraud in regards to the signing of this release, rather he argues there

was mutual mistake because both parties allegedly thought the release only

pertained to the settling parties and not to any more potentially liable parties.

A contract entered into under a mutual misconception as to an essential

element of fact may be rescinded or reformed upon the discovery of the mistake if

(1) the misconception entered into the contemplation of both parties as a condition

of assent, and (2) the parties can be placed in their former position regarding the

subject matter of the contract. In other words, mutual mistake occurs when a fact in

existence at the time of the formation of the contract, but unknown to both parties,

will materially affect the parties' performance of the contract. Step Plans Services.

Inc., V. Koresko, 12 A.3d 401, 410 (Pa. Super. 2010). Mutual mistake exists where

both parties to a contract are mistaken as to existing facts at the time of execution.

Loyal Christian Ben. Ass’n v. Bender, 493 A.2d 760 (Pa. Super. 1985). In order to

reform a contract because of mutual mistake, the moving party must show the

existence of the mistake by evidence that is clear, precise, and convincing. Buaen

V... New York Life Insurance Co.. 184 A.2d 499, 500 (Pa. 1962)(citation omitted).

The instant case is analogous to the case of Emery v. Mackiewicz.

240 A.2d 68 (Pa. 1968). In that case the Plaintiff/Appellee (“Emery”) was injured in

a motor vehicle accident caused by the agent of Defendant/Appellant. Emery later

signed a general release, stating,

Defendant/Appellant and his agent and,

“all other persons, firms or corporations from all claims, demands,
damages, actions, or causes of action, on account of damage to

in relevant part that it discharged



property, Bodily injuries^or death, Resulting, or to result, from an
accident to _ _ which occurred on or about the 6th day of June,
1960, by reason of accident on South River St, Wilkes Barre, Pa.,
and of and for all claims or demands whatsoever in law or in

equity, which I, my heirs, executors, administrators, or assigns
can, shall or may have by reason of any matter, cause or thing
whatsoever prior to the date hereof.”

Just over a year after executing the release, Emery filed a

complaint against the Defendant/Appellant and his agent (“Defendants”) seeking

damages arising from the cited accident. Defendants filed an answer denying

liability and pleading the release as a complete defense to the lawsuit. Emery,

in his reply to new matter, alleged that the release was executed while the parties

were laboring under a 'mutual mistake of fact’ as to his injuries. Id 240 A.2d 68.

Defendants moved for summary judgment, which was denied. At the conclusion

of a jury trial of the case, the trial Judge rejected the Defendants’ request for

binding instructions, and in his charge the Judge directed the jury to make

findings on multiple issues. The jury specially found that at the time of the

execution of the cited release, Emery believed his only injuries were injuries to

his neck and that both Emery and Defendants were ignorant of the existence of

injury to one of Emery’s invertebral discs, [d 240 A.2d 69. From the judgment

entered on the special verdict, the Defendants appealed to the Supreme Court

of Pennsylvania.

Id. 240 A. 2d 69.

On appeal, the Supreme Court opined that it need not decide

whether the verdict of the jury was against the weight of the evidence, or whether

Emery’s doctors were negligent in not previously advising Emery of the disc

injury which they subsequently discovered, since the above-cited release, which
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Emery executed, bars his recovery requiring the entry of a judgment N.O.V. The

Court also stated that if it allowed Emery’s release to be nullified, then “every written

release and every written contract or agreement of any kind, no matter how clear

and pertinent and all-inclusive, can be set aside whenever one of the parties has a

change of mind or whenever there subsequently occurs a change of circumstances

which are unforeseen.” [d 240 A.2d70. In his Concurring Opinion, Justice Roberts

further stated that such mistake, if a mistake existed, was Emery’s alone, [d 240

A.2d71.

In the case at bar. Plaintiff’s assertion is that both parties were under

the mistaken belief that the release at issue only involved the parties named in the

release, and not to other unnamed potentially liable parties,

conflicts with the clear language of the release and the deposition testimony of the

parties.

This contention

The language of the release, in pertinent part, states:

[T]he [Plaintiff] hereby releases and forever discharges Robert
Hulme & Linda Hulme their heirs, executors, administrators, agents,
and assigns, and all other persons, firms, or corporations liable or,
who might be claimed to be liable, none of whom admit any liability
to the undersigned but all expressly deny any liability, from any and
all claims, demands, damages, actions, causes of action or suits of
any kind or nature whatsoever, and particularly on account of all
injuries, known and unknown, both to person and property, which
have resulted or may in the future develop from an accident which
occurred on or about December 12, 2016, at or near Pine Hollow
Restaurant Parking Lot, Canadensis, PA. (motion for summary
judgment. Ex. C)

In his deposition. Plaintiff testified that either he had read the release

or he had his sister, Linda Hulme, read it to him. (N.T. Slinger, pp. 36-37.) Further,
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Plaintiff stated that he understood the release when he signed it. (N.T. Slinger, p.

37.) From his testimony, it appears Plaintiff has  a close relationship with his sister

and, thus, it is logical that he would trust what she told him regarding the release.

In her deposition, Linda Hulme stated her brother knew he was signing

the release. (N.T. Linda Hulme, p. 11.) She also stated that there was no one

rushing to get the release signed and it was all done by email. (N.T. Linda Hulme,

pp.11-12.) Despite having an opportunity to retain counsel before signing the

release. Plaintiff chose not do so. (N.T. Linda Hulme, p. 10.)

The language of the release is clear and unambiguous that Plaintiff is

releasing anyone that he might have contemplated suing in connection with the

accident. As noted above, it blatantly provides in relevant part that [Plaintiff] “hereby

releases and forever discharges Robert Hulme & Linda Hulme their heirs, executors,

administrators, agents, and assigns, and all other persons, firms, or

corporations liable or, who might be claimed to be liable...” (motion for

summary judgment. Ex. C)(emphasis supplied). Plaintiff testified at his deposition

that he read the release or his sister read it to him. (N.T. Slinger at p. 36). He also

testified that he understood it when he signed the release. (N.T. Slinger at p. 37).

Linda Hulme further testified there was no rush or urgency prior to Plaintiffs

execution of the release (N.T. Linda Hulme, p. 12). This is all evidence that Plaintiff

knew what he was signing, was not hurried, and could have easily made inquiries

about it should if he had questions about it. Plaintiff has not demonstrated by clear,

precise and convincing evidence any facts showing  a mutual mistake as to essential

facts by the parties that would invalidate the release. Since the Court must give the
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language in the release its plain meaning, and viewing the evidence in the light most

favorable to the Plaintiff, we find the release in question bars Plaintiff’s recovery,

and thus, summary judgment in Defendants’ favor is warranted.

In light of the foregoing, we issue the following Order.



COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT

COMMONWEALTH OF PENNSYLVANIA

DENNIS SLINGER, No. 9763-CV-2018

Plaintiff,

vs.

SAL-MART, INC.,

Defendant,

vs.

ROBERT HULME AND LINDA HULME,

Motion for Summary
JudgmentAdditional Defendants.

ORDER

AND NOW, this day of October, 2020, upon consideration of the record

and Defendant’s motion for summary judgment, along with the

and arguments of the parties, it is hereby ORDERED that the motion for

judgment filed by Sal-Mart, Inc. is GRANTED and Plaintiffs claims

Defendant Sal-Mart, Inc., are dismissed with prejudice.

BY THE COURT:

responses, briefs

summary

against

C. DANIEL HIGetNS, JR., Judge

va 'Aitinoo ioaficySalvatore P.J. Vito, Esq.
Drew L. Mallick, Esq.
Patrick Lamb, Esq.
Matthew C. Wilson, Esq.
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