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*1  NATURE OF THE APPEAL

This lawsuit is with regards to a claim for personal injuries arising out of Plaintiff's assumption of risk and participation in a
choreographed dance rehearsal, when one dancer's foot came into contact with the Plaintiff, Plaintiff appellant is Appealing
the correction decision of Honorable William J. Giacomo granting Defendants' motion of Summary Judgment on the issue of
liability.

For the reasons addressed by Honorable William J. Giacomo, and per the record on appeal and brief herein, it is respectfully
submitted that Plaintiff-Appellant's appeal should be denied in its entirety.

*2  QUESTIONS PRESENTED

1. Whether Defendant made out a prima facie showing that Plaintiff engaged in a sporting/physical activity that carried
reasonably foreseeable risks of injury and therefore was entitled to Summary Judgment?

Respondents respectfully submit that the answer to this question is “Yes”.

2. Whether Plaintiff-Appellant established a material question of fact necessary to oppose a motion for Summary Judgment

Respondents respectfully submit that the answer to this question is “No”.

*3  PRELIMINARY STATEMENT

The sixteen-year-old plaintiff was allegedly injured on May 28, 2015, while participating in a dance program run by defendants.
During a rehearsal for a dance recital, plaintiff was participating in a choreographed dance when another dancer was spinning

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I57d5caa0229011e2b343c837631e1747&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029064332&pubNum=0007048&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_7048_88&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_7048_88
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037819287&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003083185&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989120360&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012079475&pubNum=0007050&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987086930&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987086930&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001077835&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044911459&pubNum=0000999&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035656682&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_7049_1308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_7049_1308
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib03470fddbe911d9a489ee624f1f6e1a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985157840&pubNum=0000605&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_605_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_605_278
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039822736&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962121474&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_155_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_155_101
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6bbb8504dbe711d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997140641&pubNum=0000605&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_605_484&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_605_484
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004326834&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041520343&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_7049_1090&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_7049_1090
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991174588&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000462383&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_155_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_155_509
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992182630&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_155_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_155_726
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997091902&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994214388&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic0ef3cabdbe811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986159159&pubNum=0000605&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_605_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_605_440
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NEC1DC760A54111E58C5DEAF9351F615F&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3212&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)


Jennifer SPRUCK, Plaintiff-Appellant, v. Jennifer POLLACK..., 2019 WL 11497164...

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

with her leg in the air and the other dancer's foot came into contact with plaintiffs head. Plaintiff continued with the rehearsal
after the incident.

Defendants [Dance instructor and school] moved for summary judgment dismissing the complaint on the grounds that the
doctrine of assumption of the risk is applicable. Defendants argued that Plaintiff assumed the risk and that getting struck by
other dancers during a choreographed dance is part of dancing.

Defendant Jennifer Pollack submitted an affidavit attesting that plaintiff had been dancing with defendants for approximately
three years and had participated in five to six dance competitions per year and several dance recitals. Defendants also submitted
a video of the dance rehearsal showing the accident.

In opposition, Plaintiff submitted an affidavit attesting that Defendants never warned her before the accident that dancing is a
physical activity that carries certain risks or told her about the risk of being kicked in the head by another student. She states
that the accident was the first time she was ever kicked in the head while dancing and she never even imagined that possibility
before the accident.

*4  Honorable William J. Giacomo granted the Summary Judgment motion holding that Defendants' demonstrated that plaintiff
voluntarily engaged in the activity of dancing and as an experienced dancer knew the risks inherent in the activity. Plaintiff had
been enrolled in defendants' dance academy for three years and participated in five to six dance competitions each year. The
video of the accident submitted by Defendants further demonstrated Plaintiffs experience as a dancer. Moreover, the video of the
accident established that the dance moves at the time the accident occurred did not create a dangerous condition over and above
the usual dangers inherent in dancing. Plaintiff's argument, that no one specifically informed her that getting kicked in the head
was one of the risks, was found to be an unavailing argument, as it is not necessary that she foresee the exact manner for which
the injury might occur, so long as there is a general awareness for potential of injury due to engagement in the activity. (R.4-6).

COUNTER-STATEMENT OF RELEVANT FACTS

Jennifer Pollack, the Director of Academy Dance Arts Inc. s/h/a/ Academy of Dance Art, Inc. (“Academy of Dance Arts”)
established that Plaintiff-Appellant Jennifer Spruck had been dancing at the Academy of Dance for 3 years prior to the May 28,
2015 incident. During that 3 year span she participated in 15 to 18 actual dance competitions (5 to 6 per year) and numerous
rehearsals in preparation of same. (R. 19-20). Plaintiff-Appellant confirmed this fact. (R.55)

*5  Ms. Pollack set forth that Jennifer Spruck and Spruck's mother were both warned prior to the subject incident that dancing
is a physical activity that carries certain risks. (R.20). In that regard, on behalf of Plaintiff-Appellant (a minor at the time),
Plaintiff's mother signed a hold harmless agreement on August 29, 2014. (R. 45). The hold harmless agreement specifically
denotes that personal injuries to Plaintiff-Appellant is a contemplated risk due to the physical activities that dancing requires.
It specifically agrees to hold Defendant-Respondents harmless for all claims of personal injuries that occur while participating
in dance and acrobatic activities. (R. 45).

The hold harmless agreement further shows Plaintiff-Appellants vast experience in dance. Per the agreement it is shown that
Plaintiff would be participating in numerous different styles of dancing and classes, including a class for advanced dancers.
(R.45).

The subject accident occurred on May 28, 2015, at the Yorktown Stage, located at 1974 Commerce Street, Yorktown Heights,
NY. At such time, Plaintiff (who was 16 at the time of the accident and is now approximately 20 years old) was participating in
a dance program that was run by Academy of Dance. Plaintiff was allegedly when she and another dance student made contact
with one another.
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*6  A CD containing a video of Plaintiff-Appellants accident was submitted on the motion for Summary Judgment. (R.21) As
can be clearly seen in the video, Plaintiff was dancing in a choreographed dance. This was a “rehearsal run” for a dance recital.
(R.22 at ¶14.) The video shows Plaintiff and several other dancers participating in a choreographed dance. At approximately
1:39 into the video, another dancer spins with her leg/foot in the air, and said dancer's foot grazes Plaintiff's head. This contact
did not cause Plaintiff to fall or stop dancing. Indeed, as can be seen in the video, Plaintiff continued to participate in the
rehearsal after this accident occurred. (R.21).

POINT I

SUMMARY JUDGMENT WAS PROPERLY GRANTED TO DEFENDANTS SINCE
PLAINTIFF ASSUMED THE RISK OF BEING INJURED WHEN VOLUNTARILY

PARTICIPATING IN A DANCE PROGRAM AND PLAINTIFF FAILED TO DEMONSTRATE
LEGITIMATE MATERIAL QUESTION OF FACT THAT COULD PROVE OTHERWISE.

The sport/physical activity of dance has risks of injures which one assumes via voluntary participation in the activity. It was a
reasonably foreseeable consequence that when dancers are participating in a choreographed dance, that a dancer could do the
wrong dance steps and come into contact with another dancer. This is an inherent risk with choreographed dance. (R. 20).

A study by researchers at the Center for Injury Research and Policy of The Research Institute at Nationwide Children's Hospital
examined dance-related *7  injuries among children and adolescents three (3) to nineteen (19) years of age from 1991 to 2007.
During the seventeen (17) year study period, an estimated one hundred and thirteen thousand (113,000) children and adolescents
were treated in U.S. emergency departments for dance-related injuries According to John Hopkins Medicine, dance ...comes
with a high risk of injuries.” (R.12)

Plaintiff was also no novice to dancing. Prior to the accident, Plaintiff had been dancing with Academy of Dance for
approximately three (3) years, participating in approximately five (5) to six (6) competitions per year, had participated in several
dance recitals and signed up for classes for advanced students. (R. 19,20, 45, 55). Therefore, based on her advanced experience
in dance, along with the hold harmless agreement specifically notifying her that dance and acrobatics carried inherent risks of
injury, Plaintiff-Appellant clearly was aware of the potential for injury due to her voluntary participation in the physical activity
of a multi person dance rehearsal, including the risk that caused by two dancers coming into contact with each other.

“[Those who voluntarily participate in a sporting activity ‘may be held to have consented, by their participation, to those injury-
causing events which are known, apparent or reasonably foreseeable consequences of the participation.”’ (Pascucci v. Town of

Oyster Bay, 186 A.D.2d 725, 726 [2nd Dept. 1992] quoting Turcotte v. Fell, 68 N.Y.2d 432, 439 [2nd Dept. NY 1986].) “The
*8  assumption of risk doctrine applies where a consenting participant in sporting and amusement activities ‘is aware of the

risks; has an appreciation of the nature of the risks; and voluntarily assumes the risks.”’ ( Bukowski v. Clarkson University,

19 N.Y.3d 353, 356 [NY 2012] quoting Morgan v State of New York, 90 N.Y.2d 471, 484 [NY 1997]).
“It is also important to appreciate that, by engaging in a sport or recreational activity, a participant consents to those
commonly appreciated risks which are inherent in and arise out of the nature of the sport generally and flow from such

participation.” ( Morgan, 90 N.Y.2d at 484.).

The risks of becoming injured due to fatigue ( Benitez v. New York Board of Education et al, 73 N.Y.2d 650, 659 [1989]),

being bumped by a horse during a race or exhibition ( Turcotte v. Fell, 68 NY2d 432, 440-441 [NY 1986]; Rubenstein v

Woodstock Riding Club, 208 AD2d 1160 [3rd Dept. 1994]; Arbegast v Board of Educ., 65 NY2d 161 [NY 1985]), or being
struck by a ball or bat during a baseball game (Checchi v Socorro, 169 AD2d 807 [2nd Dept. 1991]; Cuesta v Immaculate
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Conception R. C. Church, 168 AD2d 411 [2nd Dept. 1990]; McGee v Board of Educ., 16 AD2d 99, 101-102 [1st Dept. 1962])
are risks which various participants are legally deemed to have accepted personal responsibility for because they commonly
inhere in the nature of those activities. (See, Annotation, Liability for Injury to or Death of Participant in Game or Contest, 7
ALR2d 704, 707, § 3.) In *9  LaFond v. Star Time Dance & Performing Arts Center 279 A.D.2d 509, [2nd Dept. 2001], the
Supreme Court, Kings County denied Defendants' motion for summary judgment. On appeal, the Appellate Division reversed
the lower court, and awarded summary judgment in favor of the Defendants. The plaintiff therein, a tap dancing student who
was injured while tap dancing at the defendants' premises, had taken weekly lessons for approximately fifteen (15) years before
the accident. The Appellate Division found that plaintiff was “...sufficiently experienced to appreciate and consent to the risks
associated with tap dancing. Therefore, summary judgment should have been awarded to the appellant.” (Id.)

In Lisok v. Club Exit, Inc., 515 A.D.3d 630, 630-631 (2nd Dept. 2005), the Appellate Division held:

The plaintiff alleged that she slipped and fell on confetti which was dropped on the dance floor of the
defendant's club as part of a New Year's Eve celebration. The plaintiff was dancing on the dance floor for
approximately 30 minutes before the accident occurred, and experienced a slippery sensation throughout
most of that period of time. Under the circumstances, the doctrine of assumption of risk mandates the
granting of summary judgment dismissing the complaint.

In Laurent v Town of Oyster Bay, 2018 WL 3297198 (2nd Dept. 2018), the Appellate Division granted the defendant's motion
for summary judgment, holding that collisions between skaters are a common occurrence, and thus an inherent risk to ice skating

In Turcotte v Fell, 68 NY2d 432 [1986], the New York Court of Appeals found that jockeys and horses bumping into one
another during a race are common and an inherent risk during a horse race.

*10  The cases above establish that loss of balance, falling, coordination issues, Etc. are well known risks in dance. The cases
also establish that collisions between individuals during sporting and physical activities is an entirely foreseeable risk that is
voluntarily assumed. Here, another dancer had a coordination issue with a dance move and it is entirely foreseeable that same
can not only cause injury to herself, but that because of the coordination issue she could cause injuries to other participants in
the group dance rehearsal, like the Plaintiff. Plaintiff came into contact with another dance student while dancing. This was a
reasonably foreseeable risk (as discussed below) that Plaintiff assumed by voluntarily participating in dance classes/rehearsals/
recitals, and as such, Defendants cannot be held liable for such an accident.

Based on the foregoing, Defendants made out a prima facie showing of entitlement to summary judgment. In response, Plaintiff
failed to demonstrate a genuine issue of fact which would require that the underlying motion for summary judgment be denied.
Therefore, summary judgment was appropriately awarded to the Defendants.

*11  POINT II

SUMMARY JUDGMENT WAS APPROPRIATELY GRANTED IN DEFENDANTS FAVOR AS
THE ASSUMED RISK OF INJURY WAS ENTIRELY FORESEEABLE AND PLAINTIFF FAILED
TO PRESENT A LEGITIMATE QUESTION OF FACT WHICH WOULD PROVE OTHERWISE.

Plaintiff was/is a highly experienced dancer at the time of the accident who knew, or should have known, of the inherent risks
associated with dance and acrobatics. Plaintiff was sixteen (16) years old at the time of the accident and had been taking dance
classes at/with Academy of Dance for approximately three (3) years. Additionally, during said there (3) years, Plaintiff had
participated in approximately five (5) to six (6) competitions per year, and had participated in several dance recitals. (R.19,20,
54, 55). She was enrolled in advanced classes at the dance studio (R. 45).
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Moreover, even putting aside Plaintiff's illogical claim she could not have known that physical activity of group dancing could
lead to an injury, she was put on actual notice of same at least 9 months before the accident, when she and her mother were
presented with a hold harmless agreement. Plaintiff and Plaintiff's mother were warned, prior to the subject accident, that
dancing is a physical activity that carries certain risks. Plaintiff's mother signed a Release/Hold Harmless agreement on behalf of
Plaintiff (then 16), acknowledging that dancing is a physical activity that carries certain risks and that ACADEMY OF DANCE
and *12  its Director and employees would be held harmless for any and all claims for personal injuries while Plaintiff was
participating in dance. (R.45).

As can be seen by the video of Plaintiff's accident, Plaintiff, along with five (5) other girls, are dancing. They are kicking their
legs in the air, spinning around, jumping, rolling on the floor, and moving their arms and legs back, forth, up, and down (R.21).
Upon watching the video (and in fact, upon watching any video of a dance involving multiple dancers), it is and was reasonably
foreseeable, and perfectly obvious, that two (2) or more of the dancers would /could come into contact with one another while
performing this dance routine. Whether the contact was a kick, slap, tap, bump, or something else, any reasonable person could
have foreseen such contact occurring.

Plaintiff has opposed the underlying motion with a very narrowly drawn Affidavit, wherein Plaintiff averred that, while engaged
in dance: she was not aware of the risk of being kicked in the head; had never been advised that she could be kicked in the
head; that she had never been kicked in the head before; and that being kicked in the head is not a commonly appreciated or
reasonably foreseeable risk of dancing. Plaintiff does not allege that she was inexperienced or unskilled in dance.

*13  Plaintiff's denial that she foresaw herself getting “kicked in the head” is without merit because, in the context of the
assumption of risk doctrine, it is not necessary that Plaintiff foresaw the exact manner in which her injury occurred.

“The policy underlying the assumption of the risk doctrine is to encourage free and vigorous participation in athletic and
recreational pursuits by shielding co-participants, activity sponsors or venue owners from potentially crushing liability.” (Litz
v. Clinton Cent. School Dist., 126 A.D.3d 1306, 1308 [4thDept. 2015] [internal quotation marks and citations omitted].)

“The doctrine has generally been restricted to particular athletic and recreative activities in recognition that such pursuits have
enormous social value even while they may involve significantly heightened risks, and are, therefore, worthy of insulation from
a breach of duty claim.” (Nevo v Knitting Factory Brooklyn, Inc., 149 A.D.3d 1088, 1090 [2nd Dept. 2017].)

“It is not necessary to the application of assumption of risk that the injured plaintiff have foreseen the exact manner in which
his or her injury occurred, so long as he or she is aware of the potential for injury of the mechanism from which the injury

results.” ( Maddox v. City of New York, 66 N.Y.2d 270, 278 [NY 1985].) 18. “If the risks of the activity are fully comprehended

or perfectly obvious, plaintiff has consented to them and defendant has performed its duty.” ( Turcotte v. Fell, 68 N.Y.2d
432, 439 [NY 1986] [emphasis added].)

*14  “A person who chooses to engage in such an activity consents to those commonly appreciated risks which are inherent in

and arise out of the nature of the sport generally and flow from such participation.” ( Custodi v Town of Amherst, 20 N.Y.3d
83, 88 [ NY 2012] [internal quotation marks and citation omitted].) “As a result, participants may be held to have consented to

those injury-prone risks that are known, apparent or reasonably foreseeable.” ( Custodi v Town of Amherst, 20 N.Y.3d 83, 88
[ NY 2012] [emphasis added] [internal quotation marks and citation omitted].)

Based on the foregoing, it is not necessary that Plaintiff herself ever foresaw that she might come into contact with another
dancer during the rehearsal, or that during performance of the kicking maneuvers that foot might contact her head. Rather it
is merely whether it is reasonably foreseeable in general that something like this could occur during a voluntary participation
in dance rehearsals.
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Plaintiff's Affidavit is entirely silent as to whether she was aware of the potential for injury. She denied that she was advised that
dancing is a physical activity that carries certain risks, but she did not deny that she was aware of the possibility of sustaining
an injury while dancing. She merely claimed she did not contemplate that getting kicked in the head is and inherent risk, despite
her long experience with dance and her participation in a group dance rehearsal, which *15  included a high degree of physical
activities and dance moves such as jumping, rolling, spinning and kicking (R21, 54, 55).

Essentially Plaintiff provided an affidavit that claims she never previously contemplated the exact manner of someone's leg
contacting her during the kicking dance maneuver, but failed to address the real issue that it is entirely foreseeable that two
dancers might collide during a group rehearsal. Rehearsals are clearly done to work out timing issues, coordination issues, etc.,
in advance of a recital, so that the recital itself, in front of an audience, can go as smoothly as possible. Therefore, incidental
contact between dancers during the rehearsals leading up to the recital is an assumed risk that is entirely foreseeable.

As stated, this was a group rehearsal to work out any kinks before a later recital performance in front of an audience. Therefore, it
is also perfectly obvious that during the group rehearsal, which involved such jumping, rolling, spinning and kicking maneuvers,
that two or more of the dancers may come into contact. This is where the inquiry ends, i.e. that it is reasonably foreseeable and
perfectly obvious that collision between dancers during a group rehearsal may occur. However, here, based on the video, since
this particular rehearsal also included choreographed maneuvers where the dancers would kick their legs high into the air, it is
also reasonably foreseeable and perfectly obvious that during the rehearsal, in order to get down timing and coordination of the
routine, that one *16  dancers foot might strike another dancer, including in the head. This was a risk Plaintiff assumed in her
voluntary participation in the rehearsals leading up to the recital.

Plaintiff-Appellant, on page 5 of the Appellant Brief, cites to only one case in attempts to support the meritless arguments that
the risk of two dancers coming into contact is not the same as the risk of once dancer kicking another in the head during the
group rehearsal. Plaintiff-Appellant improperly relied on Georgiades v. Nassau Equestrian Ctr., 134 A.D.3d 887 [2nd Dept.,
2015]. Plaintiff-Appellant failed to address the actual facts and findings in that case, which are completely inapplicable to the
case at bar. In Georgiades, at the direction of her instructor, plaintiff, a horseback rider, attempted to perform a maneuver with
her feet out of the stirrups. Plaintiff advised the instructor prior to this that she felt uncomfortable performing the maneuver and
told the instructor that she was not able to do so, but the instructor insisted. In attempting to complete the maneuver, plaintiff
fell off of the horse, sustaining injuries. The Court denied summary judgment in favor of the defendants because there was a
question of fact about whether the instructor unreasonably increased Plaintiff's exposure to the risk of falling when ignoring
Plaintiff's express comments to her that she was not comfortable doing the maneuver, didn't have the comfort or skill level
to perform it and that she was even struggling to control the horse before the  *17  instructor told her to do the maneuver.
Therefore, the issue was not whether falling off a horse while doing the maneuver was an inherent risk that was reasonably
foreseeable, but rather whether the instructor ignored all of this information and actively did something to increase the risk. The
assumed risk of falling of a horse while riding was entirely foreseeable and the plaintiff in Georgiades presented questions of
fact as to affirmative acts the defendant did which unreasonably increased the assumed foreseeable risks.

Here, there is not even a claim that Plaintiff-Appellant Spruck told Defendant's she was uncomfortable participating in the dance
rehearsal, Plaintiff has not claimed she was an inexperienced dancer either. Quite the opposite in fact. Plaintiff provided no
facts to trigger the issue of whether Defendant took any affirmative acts to unreasonably increase the assumed foreseeable risk.
Therefore Georgiades, Supra is completely inapplicable to this matter.

With Plaintiff's age (approximately 16 at the time of the accident) and dance experience, it cannot be said that she was unable to
understand the risks inherent in dance. It also cannot be said that she could not understand the risk that, when multiple dancers
are dancing a choreographed dance, that two (2) dancers might come into contact with one another.

*18  Plaintiff attempts to frame the issue in an extremely narrow context in an attempt to overturn the appropriately awarded
summary judgment. Plaintiff wrongly believes that, since Plaintiff did not foresee the exact manner in which the accident
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occurred (being bumped in the head), Plaintiff did not assume the risk of same. This is, however, not true, and as recited above,
“[i]t is not necessary to the application of assumption of risk that the injured plaintiff have foreseen the exact manner in which
his or her injury occurred, so long as he or she is aware of the potential for injury of the mechanism from which the injury

results.” ( Maddox, 66 N.Y.2d at 278.).

Based on the foregoing, Defendant made out a prima facie showing of entitlement to summary judgment. In response Plaintiff
failed to demonstrate a genuine issue of fact which would require that the underlying motion for summary judgment be denied.
Therefore, summary judgment was appropriately awarded to the Defendants.

POINT III

PLAINTIFF-APPELLANT'S ARGUMENT THAT AN EXPERT WITNESS IS
NECESSARY TO DETERMINE THAT THERE ARE INHERENT RISKS IN

SPORTS AND PHYSICAL ACTIVITIES SUCH AS DANCING LACKS MERIT.

An expert witness and/or expert report was not needed to support the underlying motion. Plaintiff failed to cite any legal authority
for this proposition, and our office was unable to locate any legal authority either.

*19  As a general rule, an expert should be permitted to offer an opinion on an issue which involves professional or scientific
knowledge or skill not within the range of ordinary training or intelligence.” (Rojas v. Supermarkets General Corp., 238 A.D.2d
393, 393 [2nd Dept. 1997] [internal quotation marks and citation omitted]Specialized knowledge is not necessary to arrive at
the conclusion that dancers, while voluntarily participating in dance together, could come into contact with one another.

Plaintiffs reliance on cases like Mazella v. Hauser, 142 A.D.3d 1055 [2ndDept. 2016] is completely misplaced and inapplicable
to the facts of this matter. In Mazella, defendant sought summary judgment in a wrongful death suit arguing that the decedent
suffered no pain and suffering. Defendant retained a doctor who stated she also was a consultant in forensic medicine. This
doctor's role was to establish that the decedent died upon impact in a motor vehicle accident. She based her decision on the fact
that when brought to the hospital there were no vital signs and there were other injuries. The Court reasoned that because she
both did not explain her skill and training in forensic medicine and did not actually provide an adequate explanation as to why
the decedent must have died upon impact, that summary judgment was not appropriate. Therefore in Mazella, an expert was
needed because the Court was dealing with a complex medical issue of pinpointing the time of death based upon *20  forensic
medicine, a topic that clearly requires specialized knowledge from an expert and an explanation of the expert's findings. That
is clearly not at issue in his matter.

Here, there are no complex issues requiring specialized knowledge. The issue is simple. If you are voluntarily engaging in a
group dance rehearsal, where you are practicing dance maneuvers including raising your legs up into an air, it is reasonably
foreseeable that you may incidentally bump someone or may incidentally bump you. There is no expert needed to explain that it
is reasonably foreseeable that practicing dance moves in a group, including raising legs; swinging legs or kicking legs into the
air could result in one of those legs accidentally striking someone. There are no mathematical formulas, forensic investigations,
complex scientific, medical, or economic issues going on here that would require such an expert. As such, Plaintiff's argument
must fail and it is respectfully submitted that summary judgment was appropriately awarded to the Defendants.

POINT IV

THE LOWER COURT DID NOT FIND THAT THE MOTION WAS PREMATURE
AND PLAINTIFF HAS NOT ESTABLISHED THAT IT WAS PREMATURE
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Plaintiff claims that the summary judgment motion premature because Plaintiff had not deposed Defendants, and since “...a
deposition of Ms. Pollock *21  may produce evidence that defendants' negligence in teaching that other dancer increased the
risk of injury to Ms. Spruck beyond the scope of those risks normally associated with dancing.” That was an unsubstantiated
and conclusory allegation of fact by an attorney lacking personal knowledge.

“It is clear that unsubstantiated and conclusory allegations of fact by an attorney lacking personal knowledge are patently
insufficient to defeat a motion for summary judgment; hence, the dismissal of the instant claims as against the Wehran defendants
was proper.” (Kartiganer Associates, P.C. v. Town of New Windsor, 132 A.D.2d 527, 527 [2nd Dept. 1987].) “The plaintiffs'
conclusory and unsubstantiated allegations were insufficient to raise a material triable issue of fact.” (O'Melia v. Antoncic, 176
A.D.2d 792, 792 [2nd Dept. 1991].)

As stated above, Plaintiff Spruck, who had been attending the dance school for 3 years was silent in her affidavit as to any
possible claims that Defendants' increased any of the normal risks associated with dance. Rather, Spruck merely claims that she
did not foresee a foot coming into contact with her head as a risk associated with dancing in the first place (a claim insufficient
to defeat summary judgment as discussed in Points I and II above). Plaintiff Spruck could have laid out the foundation for the
such a claim. She is a skilled dancer participating at the dance academy for years and had the personal knowledge to at least
explain how some foreseeable risk may have been increased by Defendants. However, since *22  she did not it is clear that
such a claim is based on nothing more than her attorney's speculation and conjecture that the training of another student might
have increased a foreseeable risk.

Additionally, Plaintiff-Appellant claims to need information to oppose the instant motion that they are not in possession of,
specifically, information concerning Defendants' allegation that Plaintiff was warned, prior to the subject accident, that dancing
is a physical activity that creates certain risks. As mentioned above, whether or not Plaintiff was warned, prior to the subject
accident, that dancing is a physical activity creating certain inherent risks is irrelevant in deciding the instant motion. The
issue is whether or not the assumed risk was reasonably foreseeable and/or perfectly obvious. However, Plaintiff was in fact
warned via the hold harmless agreement. Plaintiff-Appellant never denied that she and her mother received that hold harmless
agreement, nor having it executed. That is important, a side from the legality, force and effect of the hold harmless agreement
itself, because regardless of legalities it is proof that she was in fact warned that dancing carries risks of personal injuries.
There were no depositions needed for Plaintiff and/or Plaintiff's mother to deny ever receiving the hold harmless agreement
nor understanding it, as such issues are purely within their own knowledge and could have been addressed as part of affidavits
submitted in opposition to the summary judgment motion.

*23  Plaintiff was a participant in the dance classes/rehearsals and recitals for 3 years prior to the incident, and specifically
during the rehearsal at issue, Plaintiff had personal knowledge of all the issues and could have provided any additional
information in her affidavit. Plaintiff's attempt at a fishing expedition is not sufficient to warrant denial of the underlying motion
for summary judgment. As such, the motion for summary judgment was properly granted.

Finally, months before the summary Judgment motion was decided, Jennifer Pollack voluntarily appeared for a deposition. The
deposition occurred on August 17, 2018. The motion was then fully submitted in August 20, 2018. The Summary Judgment
decision came down on October 22, 2018 (R. 4-6). Plaintiff had the opportunity to seek to utilize the deposition in defense of
the Summary Judgment motion. However, in the days before the motion was marked submitted and then in those two months
thereafter (before the decision was issued) Plaintiff never made an application to the court for permission to submit the deposition
and a further affirmation. Plaintiff never moved to renew the Summary Judgment motion based on any information from the
deposition. Additionally, Defendant-Respondent would have stipulated to the depositions being part current Record on Appeal
had Plaintiff-Appellant asked.

Clearly the entire argument about the Summary Judgment motion being premature was and still is a smoke screen thrown up
to try and avoid the proper *24  decision granting Defendant's motion for summary judgment. The transcripts are not part of
the record and discussion of same is not being provided herein as any form of factual evidence as to the truth/effect of the
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actual testimony. This discussion is provided solely as a counter argument to Plaintiff's position that Summary Judgment was
premature and to address that Plaintiff is providing nothing more than speculation and unwarranted hopeful thinking as to the
claim that Summary Judgment without deposition testimony renders the decision premature.

It is also understandable why Plaintiff-Appellant has never made any application to the lower Court before or after the summary
judgment motion, or to the Appellate Court (via motion of stipulation with Defendant-Respondent], to add the depositions
to the Record on Appeal. Doing so would require that Plaintiff's deposition also be added, which is problematic for Plaintiff
and could highlight certain admissions of Plaintiff that would further support the fact that summary judgment was warranted.
Since the testimony is not part of the current record, discussion as to what those admissions are cannot be discussed. This is
being brought up purely to address that it was Plaintiff-Appellant who would have relevant information that would bolster the
Defendant-Respondent's position and, therefore, Summary judgment in advance of depositions certainly did not prejudice the
Plaintiff and was clearly not pre-mature.

*25  Summary judgment motions may be brought at any time after an issue is joined. CPLR 3212. Completion of discovery
is not a requisite before the court can grant a summary judgment motion. Chemical Bank v. PIC Motors Corp., 58 N.Y.2d
1023,1026 [1983]; Naryaev v. Solon, 6 A.D.3d 510 [2d Dep't 2004]; Herba v. Chichester, 301 A.D.2d 822 [3d Dep't 2003]. “The
mere hope that evidence sufficient to defeat the motion may be uncovered during the discovery process is insufficient.” [Naryaev,
6 A.D.3d at 510; Jones v. Gameray, 153 A.D.2d 550 [2d Dep't 1989]. A party opposing summary judgment on the basis of
requiring discovery must prove that he is “not merely seeking a fishing expedition.” Kaltsas v. Solow, 15 Misc.3d 1124(A)
(Westchester Cty. S.Ct. 2007).

It is true that a party opposing a motion for summary judgment may claim that facts essential to justify opposition exist, which
are within the exclusive knowledge and possession of the moving party, and that the motion should be delayed until after some

discovery. See CPLR § 3212(f). However, without an evidentiary showing by the opposing party, “mere speculation or
conjecture” is insufficient to support this conclusion. Pank v. Village of Canajoharie, 275 A.D.2d 508, 509 [3d Dep't 2000].

A grant of summary judgment cannot be avoided by a claimed need for discovery unless some evidentiary basis is offered to
suggest that discovery may lead to relevant evidence. *26  Bailey v. New York City Transit Authority, 270 AD2d 156, 157 [1st
Dept.2000]; Zuckerman v City of New York, 9 N.Y.2d 557 (N.Y. 1980).

Plaintiff counsel's argument that the motion should have been denied as premature because depositions weren't held, must fail.
The Plaintiff's purported need to conduct further discovery did not warrant denial of the motion since Plaintiff already had

personal knowledge of the relevant facts.” Abramov v. MiralCorp. 24 A.D.3d 397 [2nd Dept. 2005].

As discussed above, Plaintiff-Appellant being a participant at the dance studio for years and of the rehearsal at issue shows
she had all the relevant knowledge to oppose the Summary Judgment motion. Moreover, Defendant's deposition was actually
conducted before the Summary Judgment Motion was marked fully submitted and Plaintiff never made any effort to have it be
made part of the record. Moreover, in this instant appeal Plaintiff-Appellant is still speculating on what could be uncovered at
the deposition (despite knowing that the deposition already occurred). For all of the reasons explained above, it is respectfully
submitted that the summary judgment was not premature and that Honorable William J. Giacomo properly awarded summary
judgment to the Defendants.

*27  CONCLUSION

Honorable William J. Giacomo properly found that Defendant's established a prima facie entitlement to summary judgment
based on Plaintiff's assumption of risk in the activity of dance, based on Plaintiff's significant experience in the activity, including
enrollment and participation in the dance academy for three years prior to the accident, participating in 5-6 recitals per year and
the video of the accident itself Furthermore Honorable William J. Giacomo found that the dance moves performed during the

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NEC1DC760A54111E58C5DEAF9351F615F&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3212&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983124360&pubNum=0000605&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_605_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_605_1026
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983124360&pubNum=0000605&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_605_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_605_1026
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004326834&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003083185&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004326834&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_7049_510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_7049_510
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004326834&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_7049_510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_7049_510
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989120360&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012079475&pubNum=0007050&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012079475&pubNum=0007050&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NEC1DC760A54111E58C5DEAF9351F615F&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3212&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000462383&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_155_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_155_509
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000084791&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_155_157&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_155_157
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000084791&pubNum=0000155&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&fi=co_pp_sp_155_157&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_155_157
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id8567635675f11da9cfda9de91273d56&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.RelatedInfo) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007831329&pubNum=0007049&originatingDoc=I00007c603fbe11eb887be17fabee9ee1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)


Jennifer SPRUCK, Plaintiff-Appellant, v. Jennifer POLLACK..., 2019 WL 11497164...

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 11

rehearsal did not create a dangerous condition over and above those usual dangers inherent with dancing and that the risk at
issue was entirely foreseeable. He correctly pointed out how Plaintiff's claims that she was not aware of the particular risk of
a foot striking her head is not sufficient for a finding that it was not a foreseeable risk, since the exact and specific mechanism
for the injury producing risk is not determinative on the issue. The risk of injury during a group dance rehersal via incidental
contact between dancer's is entirely foreseeable and is not a dangerous condition above and over the usual dangers that are
inherent in dancing. (R. 5). Moreover, Plaintiff-Appellant was provided with a Hold Harmless agreement which specifically
put her on notice that physical injuries are an inherent risk in dance.

Experts and depositions were not necessary for this determination to be made. Plaintiff-Appellant had all the personal knowledge
necessary to address the *28  issues and oppose a motion for summary judgment, but could not establish a material question
of fact. As such, summary judgment was properly awarded to the Defendants and it is respectfully requested that Honorable
William J. Giacomo's Decision and Order be affirmed in its entirety.

Appendix not available.
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