












Footnotes

1 The dog's owner originally also was named as a defendant in the action, but the parties stipulated to
discontinue the action against the owner, without prejudice to the clinic's apportionment defense.

2 We need not comment on the concurrence's description of Bard v. Jahnke, 6 N.Y.3d 592, 599, 815
N.Y.S.2d 16, 848 N.E.2d 463 (2006) or other precedent relating to the liability of domestic animal owners
because, as our concurring colleague acknowledges, this appeal does not involve a dog owner and plaintiff
does not seek to hold Palmer strictly liable.

1 As the Appellate Division observed in the instant case, Bard's “strict liability rule has not escaped criticism”

in our Court ( Hewitt v. Palmer Veterinary Clinic, PC, 167 A.D.3d 1120, 1121, 89 N.Y.S.3d 738 [3d Dept.
2018], citing Doerr v. Goldsmith, 25 N.Y.3d 1114, 1154–1155, 14 N.Y.S.3d 726, 35 N.E.3d 796 [Fahey, J.,

dissenting]; Bard, 6 N.Y.3d at 601–602, 815 N.Y.S.2d 16, 848 N.E.2d 463 [Smith, J., dissenting] ). Bard
deviated from over a century of precedent and made New York the lone outlier among the 50 states in holding
that negligent animal owners may not be held liable unless they know of an animal's vicious propensity;
no other state immunizes owners from liability for their own negligence (see Doerr, 25 N.Y.3d at 1149, 14
N.Y.S.3d 726, 35 N.E.3d 796 [Fahey, J., dissenting] [“(A) review of the law of other jurisdictions identifies
New York as a unique outlier in its rejection of the Restatement (Second) of Torts § 518”] ).

2 Judge Dwight and Judge Grover differed on whether the trial court properly denied the requested jury charge,
but the court was unanimous that the judgment for the plaintiff should be affirmed. Together, their opinions
hold that a person injured by a runaway horse may pursue a negligence action against the horse's owner.

3 In Bernstein, we held that the Appellate Division correctly disallowed the plaintiff's claim against the dog's
owner and a toy store operated by the dog's owner “[s]ince there [was] no evidence ... that the dog's owner

had any knowledge of its vicious propensities” ( Bernstein, 10 N.Y.3d at 788, 856 N.Y.S.2d 532, 886 N.E.2d
154). We provided a separate ground for dismissing the claim against the third party—the adult who had
taken the infant plaintiff to the store and allowed the interaction with the dog—stating that “[p]laintiff's claims
against third-party defendant were also properly dismissed, because there is no evidence that third-party

defendant was negligent” ( id.).
4 I disagree with the majority's conclusion that Supreme Court did not err in striking those portions of Ms.

Hewitt's supplemental bills of particulars alleging that Palmer was “negligent in not giving an effective pain
medication and/or anesthesia to the dog,” and “in not following the standard of care of dogs after surgery.”
Palmer failed to make a showing of prejudice or surprise sufficient to overcome CPLR 3025(b)'s command
that leave to amend or supplement a pleading be freely granted. For the most part, the allegations in Ms.
Hewitt's supplemental bill of particulars merely amplified prior statements in Ms. Hewitt's complaint relating



to Vanilla's condition before the incident—e.g., that the dog was in pain. Two other factors strongly suggest
that, at a minimum, Supreme Court should revisit the propriety of the motion to strike. First, Supreme Court's

decision was likely colored by the application of the Bard strict liability standard, which we unanimously
reject. The stricken portions do not bear on Palmer's knowledge of Vanilla's vicious propensities; striking
them would have been appropriate were Ms. Hewitt limited to proceeding under a strict liability theory, but the
stricken portions are directly related to the claim of negligence pleaded in Ms. Hewitt's original complaint. We
have repeatedly held that a court abuses its discretion in denying a party leave to amend pleadings absent
prejudice or surprise resulting from the delay in seeking amendment, and we apply this favorable treatment
“even if the amendment substantially alters the theory of recovery,” not just when the amendment adds details
consistent with the original theory of recovery (Kimso Apts., LLC v. Gandhi, 24 N.Y.3d 403, 411, 998 N.Y.S.2d
740, 23 N.E.3d 1008 [2014], quoting Dittmar Explosives v. A.E. Ottaviano, Inc., 20 N.Y.2d 498, 502–503,

285 N.Y.S.2d 55, 231 N.E.2d 756 [1967]; see also Fahey v. County of Ontario, 44 N.Y.2d 934, 935, 408
N.Y.S.2d 314, 380 N.E.2d 146 [1978]). Second, because Ms. Hewitt was not Vanilla's owner, her ability to
learn about the nature of the procedure performed by Palmer and Vanilla's underlying condition(s) would not
have been possible except through disclosure; thus, the supplementation of her bill of particulars following
receipt of disclosure is not remarkable. Therefore, I would hold that denying Ms. Hewitt leave to amend her
pleading and striking portions of her supplemental bill of particulars constituted an abuse of discretion. I agree
with the majority's conclusion that Supreme Court properly declined to strike Palmer's apportionment defense.
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