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COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT

COMMONWEALTH OF PENNSYLVANIA

NO. 1093 CIVIL 2022HENRY NUNEZ,

Plaintiff

vs.

JOHNSON & JOHNSON CONSUMER,
INC., FEDEX SUPPLY CHAIN, INC.,

Defendants

vs.

SMART RECYCLING, INC. a/k/a SRI,
: DEFENDANTS’ MOTIONS

Additional Defendant : FOR SUMMARY JUDGMENT

OPINION

This civil action arises out of a slip and fall that occurred on December 17, 2019.

This matter was originally timely filed by Plaintiff Henry Nunez (“Plaintiff’) in the U.S. District

Court for the Eastern District of Pennsylvania. The matter was transferred to this Court in 2022.

Defendant Johnson & Johnson Consumer, Inc. (“J & J”) leases the premises where Plaintiff fell.

Defendant FedEx Supply Chain, Inc. (“FedEx”) operates the facility under contract with J & J.

Defendant Smart Recycling, Inc. (“SRI”) was the company hired by FedEx to perform snow and



ice removal services at the facility. FedEx, J &  J and SRI have all filed motions for summary

judgment, currently before the Court for a determination.

FACTUAL BACKGROUND

FedEx operates from a warehouse and distribution facility located at 2086

Corporate Center West Drive, Tobyhanna, PA (“Tobyhanna facility”). Plaintiff was employed

as a security guard at the time of the incident by Allied Universal, who supplied security services

at the Tobyhanna facility. On December 17, 2019, at approximately 1:50 p.m., the Plaintiff

arrived at the Tobyhanna facility to begin his work, shift. Plaintiff parked in a parking area along

the roadway within the facility, behind several other vehicles. The Plaintiff slipped and fell on

ice as he exited his vehicle.

On the day of the incident, it had been raining tliroughout the day with periods of

freezing rain. Weather records indicate there was freezing rain, mist and unknown other

precipitation in the immediate area from just after midnight that day, until at least 2:34 p.m..

which was after Plaintiff fell. The Plaintiff confirmed there had been icy rain falling that day

before he went to work, and that it continued when he left for work at approximately 1:30 p.m.

and during his drive to work. The Plaintiff acknowledged that when he arrived at work and fell.

the icy rain event was still ongoing.

At the time Plaintiff fell, SRI was on site performing snow and ice removal from

the truck yard and roadways at the Tobyhanna facility. SRI used various types of snow and ice

remediation machinery, including graders, plow trucks, wheel loaders and manual shoveling.

SRI began this work on December 16, 2019 and continued through the day and night of

December 17, 2019. The icy storm event was of a long duration.
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Plaintiff stated that when he arrived at the facility, he drove to the Welcome

Center and parked his vehicle in a parking spot on the side of the roadway, in line behind other

similarly parked vehicles. Plaintiff had driven his Jeep Grand Cherokee that day. The Plaintiff

said he slipped on ice and fell as he exited the vehicle. He continued to slip while trying to get

up and had to crawl to another vehicle parked in front of him to pull himself up from the ground.

The Plaintiff then continued to slip on icy ground as he walked to the Welcome Center building

where he worked. The Plaintiff described the entire area as icy, and not just isolated to the area

by his vehicle. The Plaintiff look a photograph of the location where he fell, just after the

incident. He did not see salt applied to the area where he fell at the time he was parking. The

Plaintiff was aware at the time that snow and ice removal was being performed at the facility by

SRI, but he did not recall any indication that plowing had occurred in the area where he fell.

DISCUSSION

Summary judgment is appropriate whenever there is no genuine issue of material

fact in dispute and the moving party is entitled to judgment as a matter of law. Pa. R.C.P.

1035.2. The moving party has the burden to prove the non-existence of a genuine issue of

material fact and the facts are viewed in the light most favorable to the non-moving party.

Kafando v. Erie Ceramic Arts Co.. 764 A.2d 59 (Pa. Super. 2000). Summary judgment can only

be granted in cases that are free and clear from doubt. Washington v. Baxter. 553 Pa. 434, 719

A.2d 733 (1988). A plaintiff can only prevail in  a negligence action if they can establish that;

(1) the defendant owed a duty of care to the plaintiff; (2) the duty was breached; (3) the breach

resulted in the plaintiffs injury; and (4) the plaintiff suffered an actual loss or damage. Collins

V. Philadelphia Suburban Dev. Corp.. 179 A.3d 69 (Pa. Super. 2018).
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We will grant the motions for summary judgment filed by all of the Defendants.

Plaintiff is unable to show that any duty of care owed to him was breached by the Defendants.

The Plaintiff did not work directly for the Defendants and was a business invitee at the property.

In order for the duty of care of an invitee to be breached, conditions on the land which are known

or discoverable by a possessor of land will only cause liability if (1) defendants knew or by the

exercise of reasonable care could have discovered and should realize it involves an unreasonable

risk of harm to such invitee; (2) defendants should expect the plaintiff will not realize or discover

the danger or will fail to protect themselves from the danger; and (3) defendants fail to exercise

reasonable care to protect plaintiff from the danger. Palange v. City of Phila.. 433 Pa. Super.

373, 640 A.2d 1305 (1994). Regarding snow and ice on a walkway, it is an impossible burden to

require that walkways always be free and clear of ice and snow. See Wentz v. Pennswood

Apartments. 518 A.2d 314 (Pa. Super. 1986). The issue is whether or not defendants act

reasonably under the circumstances. Id The same can be said for roadways and parking areas.

See also Collins, supra.

In this case, it was not a situation where nothing was being done for ice removal

that day. Rather, FedEx, and by extension J&J, had contracted SRI for snow and ice removal.

SRI was actively at the site from late in the night of December 16, 2019 through the time of

Plaintiffs fall at 1:50 p.m. on December 17, 2019, and continuing into that evening. From just

after midnight on December 17, 2019 to at least 2:34 p.m. that day, rain and icy rain was

occurring, temperatures were under the freezing mark, and icy conditions existed on roads and

parking areas. The icy rain conditions were occurring generally throughout the area. SRI was

clearly still in the process of addressing the icy conditions. However, as the icy precipitation
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continued to fall throughout the day, until after the Plaintiff fell, not all of the icy conditions

could reasonably be addressed. It was an ongoing weather event, and much like the facts in

Wentz and Collins supra, it imposes an impossible burden on the Defendants to make sure every

area at the Tobyhanna facility was free and clear of ice at all times on that day.

There simply were generally slippery conditions prevailing in the community at

the time the Plaintiff fell. See Alexander v. City of Meadville. 61 A.3d 218 (Pa. Super. 2012).

A landowner [or occupier of land] has no obligation to correct conditions until a reasonable

time after the winter storm has ended.” Id. In short, FedEx and J&J had no duty to remove all of

the ice from the premises while the icy precipitation continued to fall. Nor can SRI be held

responsible for the location where the Plaintiff fell to be completely clear of ice at all times while

there was an active ice storm occurring. As such, Defendants' Motions for Summary Judgment

must be granted.

We also find that summary judgment can be granted for the additional factor of a

lack of proof of hills and ridges where Plaintiff fell. The Hills and Ridges Doctrine applies

where there are generally slippery conditions due to snow and ice and the defendants permit the

snow and ice to unreasonably accumulate in ridges or elevations. Biemacki v. Presque Isle

Condominium Owners Ass’n.. Inc.. 828 A.2d 1114 (Pa. Super. 2003). This doctrine is

applicable when generally slippery conditions exist in the surrounding community, and a

plaintiff falls where there were natural accumulations of ice and snow in the form of hills and

ridges which were not addressed by the owner of land within a reasonable period of time. Morin

V. Traveler’s Rest Motel. Inc.. 704 A.2d 1087 (Pa. Super. 1997). However, where a specific

localized patch of ice exists on an area of a sidewalk, road or parking area that is otherwise free
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and clear of ice and snow, hills and ridges need not be established for liability. Id. But, the storm

event creating the condition must still have ended with reasonable time to address the condition.

Collins, supra and Alexander, supra.

The hills and ridges doctrine also applies even where ice remediation efforts had

recently been or are being undertaken, but the area where the fall occurs had not yet been treated;

as opposed to ice occurring because of packed snow or refreezing caused by plowing or man¬

made events. See Morin, supra.; Newvine v. Jersey Shore Area School District. 191 A.3d 106

(Pa. Cmwlth. 2018). Where generally slippery conditions exist, the Plaintiff must prove: 1) that

snow and ice had accumulated in ridges and elevations of such size and character as to

unreasonably obstruct travel and constitute a danger to pedestrians; 2) that the property owner

had notice, either actual or constructive, of the existence of such condition; and 3) that it was the

dangerous accumulation of snow and ice that caused Plaintiff to fall. Gilligan v. Villanova

University. 584 A.2d 1005 (Pa. Super. 1991).

Here, it appears there were generally slippery conditions when looking at the facts

as Plaintiff stated them. In fact, he almost describes it as a sheet of ice from his car all the way to

the Welcome Center building where he worked. The Plaintiff stated he fell on a patch of ice by

his vehicle. He was unable to describe any hills or ridges that accumulated. The photo, taken by

Plaintiff immediately after the event, shows at most, a wet and slick surface that appears to be

icy. There is nothing that appears to be hills and ridges. The surrounding area appears to be

generally wet and icy and not just where Plaintiff says he fell. Furthermore, the Plaintiff stated it

was slippery everywhere. As such, the Hills and Ridges Doctrine would apply, and because the
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ice event was ongoing and there also were no elevated hills or ridges testified to by anyone, the

claim is barred.

We also note that there was no evidence that any of the Defendants had prior

notice of a dangerous condition in this location while SRI was actively engaged in ice

removal/remediation at the time. SRI was working in other areas of the facility when Plaintiff

fell, and the Defendants cannot be expected to clear the entire property all at once or in any

particular order of priority. And again, the icy precipitation was ongoing all day, still existed at

the time of Plaintiffs fall, and SRI continued to work well after the precipitation ended. This

lack of specific notice also requires granting of the Motions for Summary Judgment. For all of

the foregoing reasons, we will grant the Motions for Summary Judgment.
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COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIl^ JUDICIAL DISTRICT

COMMONWEALTH OF PENNSYLVANIA

HENRY NUNEZ, NO. 1093 CIVIL 2022

Plaintiff

vs.

JOHNSON & JOHNSON CONSUMER,
INC., FEDEX SUPPLY CFIAIN, INC.,

Defendants

vs.

SMART RECYCLING, INC. a/k/a SRI,
DEFENDANTS’ MOTIONS
FOR SUMMARY JUDGMENTAdditional Defendant

ORDER

AND NOW, this day of August, 2022, upon review of the Motions for

Summary Judgment of Defendants Johnson & Johnson Consumer, Inc., FedEx Supply Chain,

Inc. and Smart Recycling, Inc. a/k/a SRI, the responses thereto, and the briefs of the parties, it is

ORDERED as follows:

1. The Motion for Summary Judgment of FedEx Supply Chain, Inc. and Johnson

& Johnson Consumer, Inc. is GRANTED. They are DISMISSED as a party to this suit.

2. The Motion for Summary Judgment of Smart Recycling, Inc. a/k/a SRI is

GRANTED, and it is DISMISSED as a party to this suit.



3. This matter is STRICKEN from the Civil Trial List and the file shall be closed

if no appeal is taken.

BY THE^COUl^T:
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Matthew E. Gallagher, Esquire
J. Colin Schwartz, Esquire
Daniel S. Strick, Esquire
Prothonotary
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