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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
TAWAINNA ANDERSON, : 
  Plaintiff, : 
   : 
 v.  :   Civ. No. 22-1849 
   :  
TIKTOK, INC., et al., :  
  Defendants. : 

 
Diamond, J.                         October 25, 2022 
 

MEMORANDUM 

Plaintiff Tawainna Anderson accuses Defendants TikTok, Inc. and ByteDance, Inc. 

(operators of the social media application ³TikTok´� of causing the death of her daughter.  (Compl. 

(Doc. No. 1).)  Although the circumstances here are tragic, I am compelled to rule that because 

3ODLQWLII�VHHNV�WR�KROG�'HIHQGDQWV�OLDEOH�DV�³SXEOLVKHUV´�RI�WKLUG-party content, they are immune 

under the Communications Decency Act.  Accordingly, I will grant 'HIHQGDQWV¶ Motion to 

Dismiss. (Doc. No. 12); see 47 U.S.C. § 230(c)(1) and (e)(3).   

I. BACKGROUND 

a. Factual Allegations 

TikTok is a social media platform enabling users to create short videos and view any shared 

videos created by third parties.  (Compl. ¶ 50.)  As ³oQH�RI� WKH�ZRUOG¶V� IDVWHVW-growing social 

PHGLD�SODWIRUPV�´�TikTok boasts more than one billion active users worldwide.  (Id.  ¶¶ 43, 47.)  

Some twenty-eight percent of these users are younger than eighteen.  (Id. ¶ 48.)  Essential to 

7LN7RN¶V�ZLGHVSUHDG�DSSHDO�LV�its ³)RU�<RX�3DJH�´���Id. ¶ 52.)  When a user opens TikTok, her 

FYP offers a stream of third-party videos curated through an algorithm developed to find that 

XVHU¶V�SDUWLFXlar interests.  (Id. ¶ 51.)  The algorithm learns her age, location, and her previous 

application use.  (Id. ¶ 53.)  Defendants thus seek to provide FYP content that LV� ³XQLTXH�DQG�
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WDLORUHG�WR�WKDW�VSHFLILF�LQGLYLGXDO�´���Id. ¶ 54.)   

 In December 2021, ten-year-old Nylah Anderson¶V� )<3� included WKH� ³%ODFNRXW�

&KDOOHQJH´:  videos in which users strangle themselves with household items and then encourage 

others to record themselves doing the same.  (Id. ¶¶ 82-83.)  As alleged, the Blackout Challenge is 

RI� D� SLHFH� ZLWK� PDQ\� RWKHU� ³FKDOOHQJHV´� SXEOLVKHG� RQ� 7LN7RN� ³ZKLFK� SURPRWH� GDQJHURXV�

EHKDYLRU�´� (Id. ¶ 46.)  Hiding in a bedroom closet, Nylah attempted the ³&KDOOHQJH.´  Her mother, 

Plaintiff Taiwanna Anderson, found Nylah unconscious, hanging from a purse strap.  (Id. ¶ 87.)  

Ms. Anderson unsuccessfully attempted CPR.  (Id. ¶ 88.)  Three deep ligature marks RQ�1\ODK¶V�

neck confirmed that she had suffered while struggling to free herself.  (Id.  ¶¶ 86, 89.)  After several 

days in intensive care, Nylah died.  (Id. ¶ 91.)  

As alleged, during 2021, other children died attempting the Blackout Challenge.  (Id. ¶¶ 

67-70.)  As further alleged, Defendants knew that 7LN7RN¶V algorithm was promoting the Blackout 

Challenge to children.  (Id. ¶ 71.)  

b. Procedural History 

Anderson charges that TikTok caused 1\ODK¶V�GHDWK����Compl.)  She brings design defect 

and failure to warn claims under strict products liability and negligence theories, as well as 

wrongful death and survival actions. (Id. ¶¶ 101-34, 156-86.)  She also brings claims under the 

Pennsylvania Unfair Trade Practices and Consumer Protection Law and the California Consumer 

Legal Remedies Act.  (Id. ¶¶ 135-55); 73 P.S. §§ 201-1, et seq.; Cal. Civ. § 1750, et seq.  

Defendants move to dismiss all Counts, urging: a lack of personal jurisdiction, that Section 

���� RI� WKH� &RPPXQLFDWLRQV� 'HFHQF\� $FW� EDUV� $QGHUVRQ¶V� SURGXFWV� OLDELOLW\� DQG� QHJOLJHQFH�

claims, and that Anderson has failed to state a claim for relief.  (Doc. No. 12.)   

In response, Anderson defends only her products liability, negligence, wrongful death, and 
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survival claims, abandoning her claims under the Pennsylvania Unfair Trade Practices and 

Consumer Protection Law and the California Consumer Legal Remedies Act.  I will thus dismiss 

those latter claims.  See Levy-Tatum v. Navient Sols., Inc., 183 F. Supp. 3d 701, 712 (E.D. Pa. 

2016) (dismissing claims the plaintiff failed to defend in opposing the GHIHQGDQW¶V�PRWLRQ� WR�

dismiss).  The matter has otherwise been fully briefed.  (Doc. Nos. 12, 17, 21, 22.)   

Because I conclude that Section 230 SUHFOXGHV� $QGHUVRQ¶V� products liability and 

negligence claims²on which her wrongful death and survival claims depend²I will grant 

'HIHQGDQWV¶�0RWLRQ��� 

II. LEGAL STANDARDS 

I must accept as true $QGHUVRQ¶V well-pled factual allegations and make all reasonable 

inferences in her favor.  See Fed. R. Civ. P. 12(b)(6); In re Rockefeller Ctr. Props., Inc., 311 F.3d 

198, 215 (3d Cir. 2002).  I may consider 'HIHQGDQWV¶ affirmative defense²that Section 230 bars 

$QGHUVRQ¶V suit²at the motion-to-dismiss stage.  Putt v. TripAdvisor, Inc., No. 20-3836, 2021 

WL 242470, at *3 (E.D. Pa. Jan. 25, 2021).  Anderson is ³QRW�UHTXLUHG�WR�DQWLFLSDWH�DQG�SOHDG�

around an affirmative defense,´ however.  Id.; see also Schmidt v. Skolas, 770 F.3d 241, 248 (3d 

Cir. 2014).  Dismissal is thus permissible only if Section 230 immunity LV�³HYLGHQW�from the face 

RI�WKH�FRPSODLQW�´  Brody v. Hankin������)��$SS¶[ 768, 771 (3d Cir. 2005) (quoting Bethel v. 

Jendoco Constr. Corp., 570 F.2d 1168, 1174 n. 10 (3d Cir.1978)) (emphasis omitted).   

III. DISCUSSION 

In pertinent part, CDA Section 230 provides as follows:  

No provider or user of an interactive computer service shall be treated as the 
publisher or speaker of any information provided by another information content 
provider.   

**** 
No cause of action may be brought and no liability may be imposed under any State 
or local law that is inconsistent with this section. 
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47 U.S.C. § 230(c)(1) and (e)(3).   

,Q�WKXV�SUHFOXGLQJ�LQWHUDFWLYH�VHUYLFH�SURYLGHUV�IURP�EHLQJ�³WUHDWHG�DV�WKH�SXEOLVKHU>V@´�RI�

third-SDUW\� FRQWHQW�� &RQJUHVV� LPPXQL]HG� WKH� SURYLGHUV¶� ³GHFLVLRQV� UHODWing to the monitoring, 

screening, and deletion of content from [their] network[s]²actions quintessentially related to a 

SXEOLVKHU¶V�UROH�´��Green v. Am. Online (AOL), 318 F.3d 465, 471 (3d Cir. 2003). 

Congress conferred this immunity ³WR� PDLQWDLQ� WKH� UREXVW� QDWXUH� RI� ,QWHUQHW�

FRPPXQLFDWLRQ�DQG��DFFRUGLQJO\��WR�NHHS�JRYHUQPHQW�LQWHUIHUHQFH�LQ�WKH�PHGLXP�WR�D�PLQLPXP�´��

Zeran v. Am. Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997); 47 U.S.C. § 230(b)(1)-(2).  It 

recognized that because of the ³staggering´ amount of information communicated through 

interactive computer services, providers cannot prescreen each message they republish.  Zeran, 

129 F.3d at 331.  Accordingly, Congress conferred immunity on providers to encourage them not 

to restrict unduly the number and nature of their postings.  Id.    

Section 230 provides immunity when: (1) the defendant is an interactive computer service 

provider; (2) the plaintiff seeks to treat the defendant as a publisher or speaker of information; and 

(3) that information is provided by another content provider.  47 U.S.C. § 230(c)(1).  Here, the 

Parties agree that Defendants are interactive computer service providers, and that the Blackout 

Challenge videos came from ³DQRWKHU�LQIRUPDWLRQ�FRQWHQW�SURYLGHU´ (third-party users).  (See Doc. 

Nos. 12, 17.)  They dispute only whether Anderson, by her design defect and failure to warn claims, 

impermissibly seeks to treat Defendants as the ³publishers´ of those videos.  It is evident from the 

IDFH�RI�$QGHUVRQ¶V�&RPSODLQW�WKDW�VKH�GRHV���   

Anderson urges that she seeks to hold Defendants directly liable for their own acts and 

omissions as designers, manufacturers, and sellers of a defective product, not for their conduct as 

publishers.  See Erie Ins. Co. v. Amazon.com, Inc., 925 F.3d 135, 139-40 (4th Cir. 2019); (Doc. 
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No. 17 at 10.)  She cannot defeat Section 230 immunity, however, by creatively labeling her 

claims:     

[W]hat matters is not the name of the cause of action²defamation versus 
negligence versus intentional infliction of emotional distress²what matters is 
whether the cause of action inherently requires the court to treat the defendant as 
WKH�µSXEOLVKHU�RU�VSHDNHU¶�RI�FRQWHQW�provided by another. 

 
Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1101 (9th Cir. 2009).  I must look past how Anderson 

characterizes a FODLP�DQG�³DVN�ZKHWKHU�WKH�GXW\�WKDW�>$QGHUVRQ@�DOOHJHV�WKDW�>'HIHQGDQWV@�YLRODWHG�

GHULYHV�IURP�>'HIHQGDQWV¶@�VWDWXV�RU�FRQGXFW�DV�D�µSXEOLVKHU�RU�VSHDNHU�¶´��Id.   

Anderson bases her allegations entirely on Defendants¶�SUHVHQWDWLRQ�RI ³GDQJHURXV�DQG�

GHDGO\� YLGHRV´� created by third parties and uploaded by TikTok users.  She thus alleges that 

7LN7RN�DQG�LWV�DOJRULWKP�³UHFRPPHQG�LQDSSURSULDWH��dangerous, and deadly videos WR�XVHUV´��DUH�

GHVLJQHG� ³WR� DGGLFW� XVHUV� DQG� PDQLSXODWH� WKHP� LQWR� SDUWLFLSDWLQJ� LQ� dangerous and deadly 

challenges´��DUH�³QRW�HTXLSSHG��SURJUDPPHG�ZLWK��RU�GHYHORSHG�ZLWK the necessary safeguards 

required to prevent circulation of dangerous and deadly videos´��DQG�³>I@DLO>@�WR�ZDUQ�XVHUV�RI�WKH�

risks associated with dangerous and deadly videos and challenges�´  (Compl. ¶¶ 107, 127 

(emphasis added).)  $QGHUVRQ� WKXV� SUHPLVHV� KHU� FODLPV� RQ� WKH� ³GHIHFWLYH´� PDQQHU� LQ� ZKLFK�

Defendants published D�WKLUG�SDUW\¶V�GDQJHURXV�FRQWHQW�  

Although Anderson recasts her content claims by attacking 'HIHQGDQWV¶�³GHOLEHUDWH�DFWLRQ´�

taken through their algorithm, tKRVH�³DFWLRQV�´�KRZHYHU�³GHOLEHUDWH�´�DUH�WKH�DFWLRQV�RI�D�SXEOLVKHU���

&RXUWV�KDYH�UHSHDWHGO\�KHOG�WKDW�VXFK�DOJRULWKPV�DUH�³QRW�FRQWHQW�LQ�DQG�RI�WKHPVHOYHV�´��Dyroff 

v. Ultimate Software Grp., Inc., 934 F.3d 1093, 1098 (9th Cir. 2019).  The Second Circuit has 

explained that the XVH�RI�³WRROV�VXFK�DV�DOJRULWKPV�WKDW�DUH�GHVLJQHG�WR�PDWFK�>@�LQIRUPDWLRQ�ZLWK�

D�FRQVXPHU¶V�LQWHUHVWV´� is well within the range of publisher functions covered by Section 230.  

Force v. Facebook, Inc., 934 F.3d 53, 66 (2d Cir. 2019), cert. denied, 140 S. Ct. 2761 (2020) (No. 
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19-859); cf. Obado v. Magedson�� ���� )�� $SS¶[� ���� ��� ��G�&LU�� ������ �³>$@OOHJDWLRQ� WKDW� WKH�

defendants manipulated search engines to maximize search results relating to the alleged 

defamatory content does not affect their immunity from suit.´��� 

Anderson relies heavily on two inapposite Ninth Circuit decisions.  Doe v. Internet Brands, 

Inc., 824 F.3d 846 (9th Cir. 2016); Lemmon v. Snap, Inc., 995 F.3d 1085 (9th Cir. 2021).  

In Internet Brands, the plaintiff was a member of ³0RGHO�0D\KHP�´�a networking website 

for ³aspiring models.´ 824 F.3d at 848.  7KH�SODLQWLII�³SRVWHG�LQIRUPDWLRQ�DERXW�KHUVHOI�RQ�WKH�

ZHEVLWH�´��Id. at 848.  Posing as talent scouts, two men contacted the plaintiff and lured her to a 

fake audition, where they assaulted her.  Id.  The plaintiff alleged that the failure of the ZHEVLWH¶V�

operator to post a warning of the risks associated with using the website caused her to fall victim 

to the scheme.  Id. at 849.  Significantly, WKH�SODLQWLII¶V�FODLPV�KDG�QRWKLQJ�WR�GR�ZLWK�WKH�VLWH¶V�

content:  she did not allege that the two men had posted anything to the site or that she was lured 

by any website posting.  Id. at 851.  The Court thus deemed Section 230 immunity inapplicable 

because the GHIHQGDQW¶V purported GXW\� WR� ZDUQ� ³>GLG@� QRW� DULVH� IURP� DQ� DOOHJHG� IDLOXUH� WR�

adequately regulate access to user content,´ and would not ³DIIHFW�KRZ�>WKH�GHIHQGDQW@�SXEOLVKHV�

RU�PRQLWRUV�VXFK�FRQWHQW�´� Id. at 851, 853.  

As I have discussed, however, the duty Anderson invokes directly implicates the manner 

in which Defendants have chosen to publish third-party content.  (Compl. ¶ 107.)  $QGHUVRQ¶V�

claims thus are plainly barred by Section 230 immunity.  Cf. Doe v. MySpace, Inc., 528 F.3d 413, 

���� ��WK� &LU�� ������ �FRQVLGHULQJ� FODLPV� ³SUHGLFDWHG� VROHO\� RQ� >VHUYLFH� SURYLGHU¶V@� IDLOXUH� WR�

LPSOHPHQW� EDVLF� VDIHW\�PHDVXUHV� WR� SURWHFW�PLQRUV´ as ³PHUHO\� DQRWKHU�ZD\� RI� FODLPLQJ� WKDW�

[service provider] was liable for publishing WKH�FRPPXQLFDWLRQV´�������  

The plaintiffs in Lemmon alleged that a speed filter on 6QDS¶V smartphone application, 
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³Snapchat,´ helped cause the high-VSHHG�FDU�DFFLGHQW�LQ�ZKLFK�WKH�SODLQWLIIV¶�WZR�VRQV�ZHUH�NLOOHG���

995 F.3d at 1087-90.  As alleged, the speed filter enabled users to record their real-life speed, and 

users believed that Snapchat would reward them for recording a speed over 100 miles per hour.  

Id. at 1093.  The Court ruled that Section 230 did not apply because WKH�SODLQWLII¶V�FODLPV�ZHUH�

³LQGHSHQGHQW>@�RI�WKH�FRQWHQW´�FUHDWHG�E\�6QDSFKDW¶V�XVHUV���Id. at 1093.  Rather, the defect alleged 

was the way in which the site was designed, highlighting ³WKH�LQWHUSOD\�EHWZHHQ�6QDSFKDW¶V�UHZDUG�

system and the Speed Filter.´  Id. at 1092.   

Selectively quoting from Internet Brands and Lemmon, Anderson insists that she is not 

attacking Defendants¶� DFWLRQV as publishers because her claims do not require Defendants to 

remove or alter the content generated by third parties.  (Doc. No. 17 at 12, 14.)  Publishing involves 

more than just these two actions, however.  As I have discussed, it also involves decisions related 

to the monitoring, screening, arrangement, promotion, and distribution of that content²actions 

that $QGHUVRQ¶V�claims all implicate.  See Force, 934 F.3d at 66.  Indeed, ³[c]ourts have interpreted 

µSXEOLFDWLRQ¶� FDSDFLRXVO\� WR� UHDFK�FODLPV� WKDW�� DOWKRXJK�SOHDGHG� WR� DYRLG� WKH�&'$�� µLPSOLFLWO\�

UHTXLUH�UHFRXUVH�WR�WKDW�FRQWHQW�>SRVWHG�E\�D�WKLUG�SDUW\@�WR�HVWDEOLVK�OLDELOLW\�´��Herrick v. Grindr, 

LLC, 305 F. Supp. 3d 579 (2018), DII¶G, ����)��$SS¶[�������G�&LU�������; see also Force, 934 F.3d 

at ����³7KH�&LUFXLWV�DUH�LQ�JHQHUDO�DJUHHPHQW�WKDW�WKH�WH[W�RI�6HFWLRQ�����F�����VKRXOG�EH�FRQVWUXHG�

EURDGO\�LQ�IDYRU�RI�LPPXQLW\�´���� 

In sum, because $QGHUVRQ¶V� GHVLJQ� GHIHFW� DQG� IDLOXUH� WR�ZDUQ� claims DUH� ³LQH[WULFDEO\�

OLQNHG´�WR�the manner in which Defendants choose to publish third-party user content, Section 230 

immunity applies.  Herrick������)��$SS¶[�at 591.  $QGHUVRQ¶V�ZURQJIXO�GHDWK�DQG�VXUYLYDO�FODLPV�

cannot proceed in light of that tort immunity.  See Valentino v. Phila. Triathlon, LLC, 150 A.3d 

483, 493 (Pa. Super. Ct. ������ �³3HQQV\OYDQLD� FDVH� ODZ� KDV� ORQJ� KHOG� WKDW� D� ZURQJIXO� GHDWK�
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FODLPDQW¶V� VXEVWDQWLYH� ULJht to recover is derivative of and dependent upon a tortious act that 

UHVXOWHG� LQ� WKH�GHFHGHQW¶V�GHDWK.´���Tulewicz v. Se. Pa. Transp. Auth., 606 A.2d 427, 431 (Pa. 

�������³$�VXUYLYDO�DFWLRQ�«�µPHUHO\�FRQWLQXHV�LQ�>WKH�GHFHGHQW¶V@�SHUVRQDO�UHSUHVHQWDWLYHV�Whe 

right of action which accrued to the deceased at common law because of the tort.¶´���FOHDQHG�XS����

IV. CONCLUSION

1\ODK�$QGHUVRQ¶V�GHDWK�ZDV�FDXVHG�E\�KHU�DWWHPSW�WR�WDNH�XS�WKH�³%ODFNRXW�&KDOOHQJH�´��

Defendants did not create the Challenge; rather, they made it readily available on their site.  

'HIHQGDQWV¶�DOJRULWKP�ZDV�D�ZD\�WR�EULQJ�WKH�&KDOOHQJH�WR�WKH�DWWHQWLRQ�RI�WKRVH�OLNHO\�WR�EH�PRVW�

interested in it.  In thus promoting the work of others, Defendants published that work²exactly 

the activity Section 230 shields from liability.  The wisdom of conferring such immunity is 

something properly taken up with Congress, not the courts. 

I will thus JUDQW�'HIHQGDQWV¶�0RWLRQ on immunity grounds.  In light of my decision, I need 

QRW�DGGUHVV�'HIHQGDQWV¶�FRQWHQWLRQV�UHVSHFWLQJ�MXULVGLFWLRQ�DQG�IDLOXUH�WR�VWDWH�D�FODLP��  

An appropriate Order follows. 

October 25, 2022 _________________________ 

Paul S. Diamond, J 

�V��3DXO�6��'LDPRQG
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